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Every BANK has available for in- 
vestment its own funds and the funds 
of its depositors. The great problem of 
banking is to invest these funds so as to 
combine safety and liquidity with ade- 
quate and consistent net profits. The 
problem for each bank is to adopt a 
policy of “conversion of funds” that will 
meet the particular needs and circum- 
stances of its own community. Such a 
policy should not be based upon the 
current demand for loans but upon the 
character of the bank’s deposits and the 
variation in deposit balances as may be 
determined by an analysis. In this book 
Mr. Zarker outlines a complete method 
for adopting such a policy and putting 
it into operation. 
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ASSETS 

Cash and Due from Banks and Bankers $ 995,920,778 

United States Government Obligations (Direct or Fully 
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Obligations of Other Federal Agencies 33,463,116 
State and Municipal Securities 181,278,463 
Other Securities 102,673,022 
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Customers’ Liability for Acceptances 5,917,953 
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Bank Premises 29,840,407 
8,029,189 
4,101,969 


$5,248,215,688 
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Dividend 2,325,000 
Capital... $77,500,000 
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Undivided Provite..ccccccesevcces ... 33,992,115 | 253,992,115 


$5,248,215,688 
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Subjects discussed 
in this book 


The Non-Local Earning Assets 
of a Bank—a Management 
Problem 

The Analysis of the Balance 
Sheet Position of a Bank 

The Analysis of the Income 
Position of a Bank 

The Analysis of the Past His- 
tory of a Bank 

The Evaluation of Securities 
—a General Discussion 

The Evaluation of U. S. Gov- 
ernment Securities 
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HIS one compact volume contains the 
most complete and thorough discus- 
sion yet to appear of that difficult and 
perplexing phase of banking administra- 
tion—the management of the bond port- 
folio of a bank. 

An increasing amount of attention and 
discussion have been given in recent 
months to the bond portfolios of banks 
and to the analysis of securities by bank- 
ers, but practically nothing has been said 
or written on the question of how to deter- 
mine what bonds the individual bank 
needs to meet its own particular require- 
ments. Here, at last, is an answer to 
many of the questions in this field which 
have been plaguing bankers for years. 


You Must “Know Your Bank’ 


That it is necessary for a bank to have 
sound policies and programs if it is to 
manage its secondary reserve and its in- 
vestment account successfully, is the 
central idea around which this book is 
written. Coupled directly and imme- 
diately with this basic concept is the thesis 
that, in order to accomplish this end, the 
first step for every banker to take is to 
study and analyze his own bank for the 
purpose of policy formations and admin- 
istration in this field. As Mr. Robert M. 
Hanes, former President of the American 
Bankers Association, says, you must 
*“*know your bank.” 


Price $5.00 
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Accumulations, Property Law, Powers of Appointment, 
Future Interests, Virtual Representation, etc., insofar as they 
apply to trusts. 


Including a large section of TRUST FORMS, inter- 
spersed with variant clauses so that hundreds of separate 
conditions can be covered. Suggestions on use of the clauses 
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EQUIPPED WITH COVER POCKETS FOR SUPPLEMENTS 


2 Volumes—Price $20 
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Banking Is a Business 


By MARSHALL CORNS 
President, Marshall Corns & Company, Chicago, Ill. 


NDUSTRY has spent millions 
of dollars in research over 
the years to the end of improving 


. operating methods, designing new 


and more productive machinery 
and equipment, developing new 
products and in creating markets 
for goods. In doing so, they have 
discovered many fundamental 
principles, which, when followed, 
have resulted in profitable busi- 
ness. 

Banks, on the other hand, have 
not only been reluctant to under- 
take research, but have allowed 
inroads to be made into the legiti- 
mate banking business. The de- 
velopment of finance companies 
and small loan companies in the 
last 20 years is an example. 

The fundamental principles of 
profitable operations for all busi- 
nesses are the same, the difference 
between banking and any other 
business being in the product. 

Study and analysis disclosed 





Condensed from an address before a - 


Banking Conference held under the spon- 
sorship of the Maine Savings Bank Associ- 
ation and the Maine Building and Loan 
Association. 


that successful growth and profit- 
able operations of any bank were 
dependent upon the coordinated 
and efficient use of a number of 
factors which could be generally 
classified under the major headings 
of management, policies, organ- 
ization, operations and public re- 
lations. 

Management is not limited, as 
is generally supposed, to the active 
officers of a bank. It includes 
not only the officers but the stock- 
holders, directors and department 
managers as well. 

Stockholders, if kept properly 
informed, are in a position to 
make valuable contributions to 
the successful operations of your 
bank. Directors, too, are an 
important part of management. 
They, as the representatives of 
the stockholders, should be con- 
cerned with formulating policies 
and supervising management to 
the end that profiable operations 
are assured. 

Your Directors 


In order for banks to properly 
benefit from the ability and judg- 
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ment of their directors, they 
should endeavor to diversify their 
ages so that in matters concern- 
ing policy there is sufficient bal- 
ance between the new and the old 
to insure policies and practices 
which are soundly progressive. 

The next principal factor is in 
connection with policy. 

Policies are merely rules of 
guidance set down for profitable 
and progressive operation. 

Progress is only accomplished 
through planning and it is neces- 
sary for a bank to plan and have 
rules for active management to 
follow. 

In order to have loan and in- 
vestment policies which will pro- 
duce maximum income for a bank, 
it is necessary first to analyze the 
funds available for investment. 

Directors should definitely dele- 
gate to the active management of 
the bank the responsibility for ac- 
quiring loans and investments. 

The answer to proper loan pol- 
icies is for the directors to 
definitely determine the types of 
loans they wish to make, to 
definitely establish the loaning 
limitations of each officer with or 
without secondary approval and 
to arrange for the members of a 
Discount Committee to be avail- 
able so that loan application can 
be immediately processed. 


Personnel Policies 


Poor personnel policies are re- 
sponsible for many of the diffi- 
culties banks experience today in 
attracting high caliber employees. 
Proper rest room facilities, pen- 
sion systems or retirement plans, 


life insurance and sickness and 
health insurance are important in 
personnel relations. 

Personnel work is a specialized 
field. In order to properly handle 
personnel you must like people, 
you must understand people, you 
must be fair, you must have some 
knowledge of job evaluation and 
standards. 

Policies in connection with new 
business are also important. In 
order for a bank to grow, it must 
have new business. It is al: . 
important to conserve the preseut 
business which it enjoys. There 
is no better way to formulate new 
business policies and practices 
than through analysis of your 
community and from this analysis 
determine the needs of people re- 
siding in your community for 
banking services. 

There :s no question but that 
advertising is beneficial. Adver- 
tising, in order to produce results, 
however, must be positive and 
must be alive. 

In discussing organization, we 
refer to that group of people who 
are actively engaged in operating 
the bank. To a great degree, the 
success or failure of a bank de- 
pends upon a proper organiza- 
tional set-up. Every individual 
has certain abilities, some more 
outstanding than others. Good 
organization demands that in- 
dividuals perform the work for 
which they are best qualified. It 
is only through definitely defining 
duties, responsibilities and lines 
of authority, that any institution 
can hope to obtain the maximum 
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BANK MELLI IRAN 


(National Bank of Iran) 
Incorporated by Law in 1927 


Holder of Exclusive Right of Note Issue. 


CAPITAL FULLY PAID UP Rials 300,000,000 
RESERVE (BANKING DEPARTMENT) Rials 591,500,000 
RESERVES (ISSUE DEPARTMENT) Rials 980,000,000 


Governor & Chairman of Executive Board: ABOL HASSAN EBTEHAJ 


HEAD OFFICE: Tehran, Iran (Persia) 
147 Branches and Agencies throughout Iran. 


LONDON CORRESPONDENTS NEW YORK CORRESPONDENTS 
Bank of England. Federal Reserve Bank of New York. 


Midland Bank Limited. Irving Trust Company. 
Lloyds Bank Limited The Chase National Bank of the 


National Provincial Bank Ltd. City of New York. 
Barclays Bank (Dominion Colonial — uavanty Trust Company of New York. 
M & be ot ited Chemical Bank and Trust Company. 

artine Den smnite : National City Bank of New York. 
The Chase National Bank of the Bankers Trust Company. 

City of New York. Brown Brothers Harriman & Co. New York. 

The Bank, through its Banking Department, offers complete banking 
service for Foreign Exchange transactions, provides special facilities for 
Documentary Credits, etc., and with its numerous Branches in Iran deals 
with every description of banking business. 
Administers National Savings. 





benefits from the ability of per- 
sonnel. 

Operations are the mechanics 
by which work is processed. The 
adoption of modern and efficient 
operating procedures in your 
bank can reduce your operating 
expenses or increase your income 
approximately 39%. Isn’t this 
worth while? 


Public Relations 


Probably the most important 
factor of successful operation is 
in connection with public rela- 
tions. 

The success of your business 
does not depend on how you think 


but on how your customers think. 
How do your customers react to 
your sales approach? ° 

Unless we set up our services 
to conform to what the other 
fellow wants, we are doomed to 
failure. We should always re- 
member that customers are our 
livelihood. It is the kind of service 
we render them that makes them 
do business with us. These prin- 
ciples aren’t new. They have been 
followed successfully by some of 
the largest corporations in the 
world. They have built successful 
businesses. 

Banking is a business. Are 
you making a business of your 


‘bank? 





Which Way Is the Economie Wind Blowing? 


By MURRAY SHIELDS 
Vice-President, Bank of the Manhattan Company, New York 


S we move through the tran- 

sition period from war to 
peace the world seems to be beset 
by problems so difficult, perplex- 
ing and urgent as to threaten to 
undermine our confidence that the 
peace for which the Allies fought 
so hard will be either durable or 
prosperous. 

I suspect, however, that the 
months ahead will bring signifi- 
cant improvement. History 
teaches us that recoveries from 
the devastations of war have 
nearly always been more rapid 
that at first seemed possible. We 
know that many countries are 
attacking their fiscal problems 
vigorously. Demobilization is 
proceeding rapidly and reconver- 
sion is under way. Progress may 
be slow at first but it is almost 
sure to be accelerated as time 
goes on, 

Therefore I should like to dis- 
cuss some of the conditions we 
shall face when the readjustment- 
reconversion-demobilization phase 
is completed. There are a number 
of factors which encourage us to 
view our economic future with 
cautious optimism. 

In the first place we should be 
able to contemplate a long period 
of peace. The present situation 





Condensed from a recent address. 
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leaves much to be desired, but it 
is encouraging that the disagree- 
ments which are inevitable between 
nations are being aired in public. 
We seem to be having our post- 
war squabbles now instead of later 
and this may well increase the 
chance that they will ultimately 
be dealt with constructively. 

A long peace would have a pro- 
found economic meaning, for if 
nations remain at peace and do 
not engage in a great armament 
race they will be able to pro- 
duce for consumption for their 
peoples instead of for war, which 
means a higher standard of 
living. Freedom from war or 
from feverish preparations for 
war may well create an environ- 
ment in which those restrictive de- 
vices that strangle trade may 
gradually be relaxed. 


Reason for Optimism 


Another reason for restrained 
optimism concerning the economic 
outlook is that we seem finally to 
have liquidated the deflation of 
the early 30s out of our psycho- 
logical system. In the later 30s 
investment in new and improved 
production by American industry 
responded only feebly when busi- 
ness volume increased. The last 
five years have witnessed a great 
resurgence in the values of many 
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of the properties, loans and se- 
curities, which had suffered so 
greatly in the depression. 

A third reason for viewing our 
economic future with some optim- 
ism is that we have several great 
new markets to develop. Several 
million new families have been 
formed and these will have to be 
housed and supplied with the 
goods and services which are part 
of the American standard of 
living. 

Another new market is a tem- 
porary one but it is large. I re- 
fer to the deferred demand which 
has accumulated because produc- 
tion in our durable consumers 
goods industries was shut off when 
the nations’s productive organ- 
ization was mobilized for war. 

A related factor is the deteri- 
oration and obsolescence which 
has occurred in our industrial, 
transportation and distribution 
establishments. Here is another 
big market. 

Still another market is to be 
found in the foreign demand for 
American productive machinery. 
Foreign industry needs to catch 
up with American productive 
progress and we know it will make 
better markets for us if our for- 
eign customers are properous. 

We now have the “know how” 
to build new productive capacity 
quickly and have demonstrated 
that if the job is broken down into 
its component parts relatively un- 


skilled labor soon can be trained . 


to tend the machines in an assem- 
bly line. Thus, it seems clear 
that we are now in a position to 


help the world catch up with the 
industrial revolution and to pro- 
vide a great market for our in- 
dustry in doing so. 


New Markets 

Another new market for the 
post-war period has its origin in 
the fact that close to ten million 
of our people, who were com- 
pletely or partially unemployed 
in the depressed years of the 30s, 
obtained well paying jobs in the 
war period. In effect, they were 
raised from the pauper class to 
the middle class. 

Another market of lesser im- 
portance kas its origin in the 
migration of people from the farm 
to the city and from smaller to 
larger communities, which came 
about because of war time changes 
in the location of our productive 
establishment. This migration 
factor will provide a market for 
a much lerger number of new 
homes in the period ahead. 

The final market is the market 
for machinery and new facilities 
to produce the new goods and 
gadgets which are now ready for 
development. They represent our 
new industries of the future. New 
processes and new raw materials 
now available to American indus- 
try are capable of reducing the 
real cost of quite a large number 
of familiar goods and this in turn 
means wider markets. 

We cannot have productive and 
durable prosperity unless we pro- 
vide an environment favorable 
enough so that basic incentives 
to economic expansion again can 
be activated. A few major ele- 
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ments of a program looking in this 
direction are mentioned below. 

First among these is balance in 
the budget of the Federal Govern- 
ment. 

In working toward this goal, 
emphasis should be placed on 
economy in Government opera- 
tions because it is highly desirable 
as a second requirement that we 
further revise the tax system. 

Another condition which must 
be present if we are to translate 
the potentialities of the future into 
actual prosperity is balance in the 
money supply. 

Let me sum up by saying we are 
on the threshold of a period in 


which the potential for a long 
period of prosperity is very great. 
That fact must, I think, dominate 
our Government policies, for it 
will be the economic crime of our 
generation if those potentialities 
are not realized. 


NATIONAL CITY BANK EARNINGS 


For the year 1945 the combined net 
current operating earnings of the National 
City Bank of New York and the City 
Bank Farmers Trust Company were $17,- 
592,420 or $2.84 per share on the 6,200,000 
shares outstanding in comparison with 
$16,448,085 or $2.65 per share for 1944. 
If net profits from sales of securities (after 
taxes) are included, the total for the 
Bank and the Trust Company was $26,- 
525,953 or $4.12 per share compared with 
$23,917,565 or $3.86 per share in 1944. 
These earnings do not include recoveries 
which were transferred to reserves. In the 
case of the Trust Company, net profits 
from sales of securities were also added 
to reserves. 

Commenting on changes brought about 
by the war, the bank’s annual report com- 
ments: 

“How much the Bank has changed since 
then (1989) is shown by a few figures. 
Our deposits at the end of 1989 were 
$2,331,000,000 compared with $%5,143,000,- 
000 on December $1, 1945, a 181 per cent 
increase. Our Government security holdings 
have increased from $734,000,000 to 
$2,773,000,000. We handled more than 
125 million checks in 1945, an increase of 
17 per cent over 1989; we issued com. 
mercial credits for exports and imports 
greater in number by 28 per cent and in 
amount by 74 per cent. In the same 
period our sales of travelers’ checks in- 
creased 125 per cent and our cable trans- 
fers of funds, doubled.” 
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The Future of Bank Loans 


By K. K. DuVALL 
Vice-President, City National Bank & Trust Company, Chicago 


ACING 1946 and beyond, let 
F.. ask ourselves and seek to 
answer these three questions: 

1. Should we do a better job 
in loaning? 

2. Can we do a better job in 
loaning? 

3. Shall we do a better job in 
loaning? 

During the war period, all 
banks have experienced an un- 
paralleled expansion in deposits. 
What shall we say of the future 
trend of deposits? Deposits in 
commercial banks will undoubted- 
ly shift from one section to 
another as our economy shifts 
from a war-time to a peace-time 
basis. However, the total depos- 
its in the banking system of ihe 
nation as a whole will not shrink 
except through these causes: 

1. Withdrawal of funds by for- 
eigners. 

2. Increase of currency in cir- 
culation. 

3. Shrinkage in the debt owed 
the banks by their borrowers -— 
public and private. 

It seems to me that none of 
these factors will prevail, while to 
the contrary all three are apt to 


work in reverse to the end of even 


larger deposits. 





Condensed from an address before 
the Wisconsin Bankers Association. 


Thus I would answer the ques- 
tion, should we do a better job in 
loaning, and go on to the question, 
can we do a better job. 

The responsibility for doing a 
better job lies squarely with each 
individual bank. In a society such 
as ours, composed of free men 
living within the concepts of in- 
dividual enterprise, it is each 
bank’s obligation to encourage 
and nourish all legitimate private 
endeavor through the courageous 
and wise extension of credit. 

The American Bankers Asso- 
ciation has been expending much 
energy in promoting credit pools 
to help small business. The idea is 
sound in that it promotes an ad- 
mirable spirit and preaches a 
worthy doctrine. 

Aside from the untrustworthy 
and the incapable, there are but 
few small business enterprises that 
could not reasonably be financed 
by a commercial. bank. Many, I 
fear, have not been supported by 
banks because the banks were 
either indifferent to their respon- 
sibilities or apprehensive concern- 
ing the work involved in relation 
to the immediate monetary re- 
ward. 


Sharing of Credits 
Akin to the credit pool is the 
emphasis being placed currently 
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FOREIGN EXCHANGE CONTROL 


By C. J. GERSBACH 


——a complete accounting system which enables 
foreign departments to determine with accuracy 
the daily position without danger of unneces- 
sary errors. 


This is the first book of its kind to be published offering 
a complete system of accounting control for all foreign 
exchange transactions with reproductions of all the neces- 
sary forms and vouchers required to put the system into 
use. 


The author has had over thirty years accounting expe- 
rience both in this country and abroad and as an auditor of 
an international banking concern he was able to observe the 
errors, controversies and losses caused to the institution 
through the lack of a fool-proof control system. 


It is as a result of this experience that he devised the 
present plan which is fully set forth in this book. 


® 
Price $5.00 delivered 


BANKERS PUBLISHING COMPANY 
465 MAIN STREET 
CAMBRIDGE 42, MASS. 
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on the joint sharing of credits 
among correspondent banks, par- 
ticularly the handling of “over- 
lines” by the city correspondent 
of the smaller bank. All partics 
to such a transaction can benefit 
from the joint undertaking and 
between well-managed and friendly 
banks, no conflict of interest need 
arise. 

Searching further in our quest 
for the answer to the question-— 
can we do a better job in loaning 
—let us keep in mind the lessons 
learned through the war-time 
evolution cf the V-Loan program. 
V-Loan agreements were, on the 
whole, useful in forcing both 
lender and borrower to lay out a 
course to be steered, with such 
limitations on management as the 
maintenance of working capital at 
a minimum level and such obliga- 
tions on the lender as his commit- 
ment to loan implied. The Federal 
Reserve banks did the commercial 
banks a real service by their in- 
sistence on projections of cash 
flow and balance sheets. We 
might well keep our borrowing 
clients in the habit of continuing 
to make use of such tools. Final- 
ly, it occurs to me that good 
discipline may be achieved in 
certain cases by basing loans on a 
formula related to accounts receiv- 
able and inventory, whether or 
not the receivables and inventory 


be pledged as collateral. 


Consumer Credits 


Leaving the subject of loans to 


business, let us look briefly into 
another field for expanding bank 
credit—the field of “consumer 


credit.” Here is a classical ex- 
ample of loan possibilities that 
are to be realized upon only by 
those banks recognizing the need 
for some degree of specialization 
and a large measure of aggress- 
ive action. Each bank must 
survey its own individual situation 
and make thorough-going plans 
before it enters the field of con- 
sumer credit. Its entry into this 
field must have the whole-hearted 
support of top management. It 
must be prepared to absorb some 
expensive lessons. 

Shifting emphasis from the spe- 
cific to the general, we cannot 
overlook the possibilities in edu- 
cation and research. I partici- 
pated in the School of Banking 
inaugurated last Summer at Madi- 
son. My assignment was to lay 
out a course in commercial bank 
credit. Having been out of school 
and active in banking for over 
20 years, I realized how very much 
could be gained from organizing 
and discussing in a class-room at- 
mosphere some of the lessons of 
the 20 years. The experience 
proved the really great advantage 
we may find in organized study of 
our profession at the academic 
level. 

As President of The Robert 
Morris Associates, it has been my 
pleasure to see launched this year 
an enlarged research program 
aimed at helping bankers whose 
first interest lies in loaning and 
credit work. It is our belief that 
by soundly organizing and prop- 
erly channeling the rich experience 
of those in our profession, we may 
lift it to a more scientific level. 





Profits for Banks in FHA Title I Financing 


By KENNETH R. WELLS 
Assistant Vice-President, American National Bank & Trust Company, Chicago 


» these days of shortages, the . 


only iine of merchandise of 
which there is a plentiful supply 
is money. As bankers, money is 
our merchandise and we are in- 
terested in putting this money to 
work at a profit and with safety. 
FHA Title I financing is one way 
my own bank has found to do 
this. 

FHA Title I is that section of 
the Federal Housing Act relating 
to the financing of home repairs 
and improvements, and in common 
with all phases of FHA, it con- 
tains provisions for a guarantee 
to lenders against credit losses. 

In order that you can decide for 
yourself whether there may be 
profitable business for your bank 
in FHA Title I financing, I will 
try to answer some fundamental 
questions I am sure you would 
want to ask. 

Substantial Volume Available 

First—is there a substantial 
volume of business available? 
Think of the painting and decor- 
ating required as well as such 
items as heating plant, insulation, 
roofing, storm-windows, stokers, 
gas burners. The list is practical- 
ly endless. All surveys that have 
been made show that the back log 
of repair aud remodeling work on 
existing houses is tremendous, and 





Condensed from an address made before 
the Wisconsin Bankers Association. 
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it will be many, many years before 
this work is done. 

I might mention that there are 
special terms for agricultural 
buildings, such as barns, and the 
FHA recently announced a special 
limit of $5,000, with terms to 
seven years, to finance the- cost 
of any job which will provide 
additional housing for Veterans 
of World War II. A typical deal 
would be the remodeling of a 
house to provide a flat in the 
attic or to divide a large single 
house or perhaps a two family 
apartment house into a three or 
four family apartment house. 
When you consider the potential 
repair and maintenance work re- 
quired on existing houses, together 
with this remodeling work for vet- 
erans, I think you will agree with 
me that we can expect a large 
volume of financing business under 
Title I. 

Let us now consider the second 
question—is the business profit- 
able for a bank? The yield on 
FHA Title I paper is over 8 per 
cent per annum. Mostof the deals 
are from $800 to $500 and the 
home owner usually takes from 18 
to 36 months to pay. Your dol- 
lar charge per deal will average 
from $30 to $75. 

Just how much money is made, 
however, depends on the operating 
costs. Direct expenses should 
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average one-half of the gross in- 
come from the paper so that you 
should have a return of about 4 
per cent per annum simple interest 
which we believe to be very good 
in these days of low interest rates. 


Our third question—is FHA 
Title J business safe for a bank? 
Before I discuss the terms of the 
FHA guarantee, I want to point 
out that installment paper result- 
ing from home modernization work 
has proved through the years to 
be some of the best consumer 
credit paper available. Most of 
the factors which tend to create 
losses on consumer credit paper 
are not present. The makers of 
this class of paper are usually 
home owners who are married and 
have a fairly steady record of 
employment. Therefore, funda- 
mentally, we have an above aver- 
age class of paper in addition to 
the protection afforded by the 
Government guarantee. 

Now we come to the $64 ques- 
tion—if a bank wants some of this 
desirable business, what does it 
have to do to get it? 

Most of this business originates 
with dealers and contractors. To 
get the business you are going to 
have to go out to the dealers. 
Because it is good business, a lot 
of people want it, so you have to 
figure out some way to make the 
dealers want to do business with 
you instead of with some other 
credit agency. 

You must decide whether you 


really want the business. You 


must prepare convenient forms for 
the dealer such as rate charts and 





application blanks and you must 
train the people in your organ- 
ization so that they can answer 
the dealers’ questions and make 
prompt credit decisions when the 
dealer does call you. 


What Are the Hazards? 


There is one other phase of 
this business which I have not 
mentioned and that is the hazard 
connected with any type of dealer 
financing. Whenever you finance 
any installment paper for dealers 
you have, in addition to the usual 
hazard of bad purchaser risks, 
the problem of irresponsible or 
dishonest dealers who may give 
you fraudulent paper or who do 
unsatisfactory work, so that the 
purchasers are dissatisfied and re- 
fuse to pay. The FHA insurance 
does not apply if the documents 
are fraudulent as forgeries are 
the one exception to the insurance 
policy, but you are covered if the 
purchaser’s signature on the com- 
pletion certificate is genuine, even 
though he claims the work was not 
satisfactory. 

Summarizing briefly, we have 
found that there is a substantial 
volume of available business under 
FHA Title I and that it is both 
preferable and safe for a bank. 
I have also tried to show you what 
a bank has to do to get this busi- 
ness. I hope that you will be able 
to get an increased volume of 
FHA business in your bank and I 
am certain that you will get it if 
you are ready and willing to give 
real service to the dealers and 


contractors who create it. 


| THE LAW OF BANK | 
CHECKS 


(Second Edition) 
By Joun Epson Brapy of the New York Bar 


HE second Edition of BRADY 
ON BANK CHECKS (with 1933 
Supplement) presents a com- 
plete statement of the law per- 


taining to the issuance, transfer, collec- 
tion and payment of checks. 

The book is divided into 17 chapters 
and contains 305 sections. This indi- 
eates how thoroughly the subject of 
bank checks is treated. 

The volume contains 800 pages and 
cites more than 4,000 decisions of the 
State and Federal Courts, covering the 
entire body of the law of bank checks. 


Ordinarily the law relating to bank 
checks is found partly in books on the 
law of banking and partly in books on 
the law of negotiable instruments. This 
work brings together all of the law 
affecting this class of commercial paper. 


The book is fully indexed and con- 
tains a table of cases. It is durably 
bound in library buckram. The price 
is $8.00 delivered and is sent on 
approval. 


CHAPTER HEADINGS 
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HOLDERS IN DUE COURSE 
PRESENTMENT FOR PAYMENT 

NOTICE OF DISHONOR 


DEPOSITS AND COLLECTION AL 
NEGOTIABILITY AND FORM FORG 
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DELIVERY PAYMENT OF CHECKS 
CONSIDERATION CLEARING HOUSES 
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Amendments to GI Bill of Rights 


By WALTER T. ROBINSON 
President, Citizens State Bank, Donnelson, Iowa 


T has been apparent to me from 
the time the Act was passed 
that loans to veterans, as pro- 
vided under Title III, represent 
the greatest opportunity ever 
presented to banking to be of 
service to a large and worthy 
group and at the same time, build 
good will and good business. 
Heretofore, bankers have been 
handicapped in making real estate 
mortgage loans by restrictions 
and conflicts with existing legisla- 
tion. These difficulties of opera- 
tion were recognized by Mr. 
Rathje, President of the American 
Bankers Association, who ap- 
pointed a subcommittee to study 
the Act. Recommendations as to 
legislation and simplification of 
both forms and procedure were 
agreed upon—a fine spirit of co- 
operation and willingness being 
apparent on the part of the 
Veterans Administration officials. 
The resultant Amendment went 
farther in many respects than the 
Committee recommended, while 
some features recommended were 
not included. We now have the 
Amended Act. The important 
thing is that Veterans Administra- 
tion officials and bankers are co- 
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operating to simplify forms and 
procedure, to make the program 
workable, and keep it sound. . 

Most bankers have read the 
Amendment, so for the sake of 
brevity, I will mention only the 
more important changes and will 
not discuss procedures or methods 
of processing, as these are matters 
to be determined by regulations 
which have not yet been an- 
nounced. 


1. The terms under which a 
veteran may qualify as eligible 
remain the same. 

2. The period in which he may 
make application for a loan has 
been extended from two to ten 
years after the termination of the 
war. 

3. In the case of real estate 
mortgage loans, the maximum 


. guaranty has been increased from 


$2,000 to $4,000. 

4. Automatic guaranty is pro- 
vided for any loan for any pur- 
pose, which is in compliance with 
the Act when made by an institu- 
tion subject to Federal or state 


_ supervision. 


5. The type of guaranty re- 
mains the same as under the form- 
er legislation. 
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6. Maturities have been ex- 
tended in the case of mortgage 
loans on homes, from 20 to 25 
years, and in the case of farm 
mortgage loans, from 20 to 40 
years; the maximum maturity on 
all non-rea! estate loans being ten 
years. 


7. The first year’s interest 
on the guaranteed portion will 
be paid to the lender, to be credit- 
ed on principal, immediately after 
the loan is closed. 

8. Omits the word “normal” 
from the phrase “reasonable nor- 
mal value” in connection with 


appraisals. 

9. Broadens the provisions 
under which both business and 
farm loans may be made, to include 
practically every purpose. 

10. Any loan, at least 20% of 
which is guaranteed, may be made 
by any national bank or and 
Federal savings and loan associ- 
ation, without regard to the limi- 
tations and restrictions or any 
other statute with respect to 
ratio, maturity, or percentage of 
assets which may be invested in 
real estate loans. 


11. Delinquent real estate mort- 
gage loans—either home, farm, or 
business—may be refinanced, pro- 
vided the delinquency occurred 
not later than ten years after the 
termination of the war, and fur- 
ther provided that the guaranteed 
loan does not exceed the reason- 
able value of the property. 
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12. Under a new section—508 
—the lender, under state or Fed- 
eral supervision, is given the 
option of putting his loans under 
an insurance plan whereby losses 
incurred up to 15% of the ag- 
gregate of such loans would be 
reimbursed—or to remain under 
the automatic guaranty of indiv- 
idual loans. 

13. The right to collect delin- 
quent loans from future bonuses 
paid to veterans has been repealed. 

14. American citizens who have 
served in allied armies and veter- 
ans on terminal leave are eligible 
for loans. 


It is evident that the Amend- 
ment has simplified and broadened 
the Act. It is likewise evident 
that it has liberalized loans and 
removed controls. Giving you the 
automatic guaranty gives you the 
added responsibility of keeping 
this lending program sound. 

In every great forward-looking 
movement, banking has led the 


‘way; I am confident that you will 


do your part, through this pro- 
gram, in helping to assimilate 
these men and women back into the 
business, civic, and religious life 
of your communities in a manner 
that will strengthen and reaffirm 
them in their belief that the op- 
portunities as provided under our 
form of government, and our form 
of independent business, are, and 
will continue to be, worth fighting 
to preserve. 
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° G. RUDOLPH NOBILE 


Trustee and Bank Both Held Liable to Beneficiaries 
of Trust 


The general rule in reference to the accountability of 
trustees is that they shall use such diligence in the management 
of the trust fund as a prudent man would do in relation to his 
own affairs, and that they shall not be charged with loss except 
for neglect of duty. 

In the application of this well established rule it is generally 
held that if a trustee or other fiduciary in good faith deposits 
funds of the estate in a bank of good repute and standing and 
nothing occurs to indicate that the affairs of the bank are in 
such condition as would lead a reasonably prudent man to 
withdraw the funds, he is not liable for any loss which may 
occur through the subsequent failure of the bank; the test 
being whether he has exercised such care as men of common 
prudence ordinarily exercise in their own affairs. Such a 
fiduciary is not regarded as an insurer, but he is responsible 
for any such loss where he deposits such funds, or allows them 
to remain on deposit, when the bank is not in a sound financial 
condition and this fact is known to him or might have been 
known by the exercise of ordinary prudence and diligence. 

In the case of Epworth Orphanage v. Long, 36 S. E. Rep. 
(2d) 87, decided by the Supreme Court of South Carolina, 
trustee was one of the largest stockholders and a director 
of the bank in which he deposited the trust funds. These 
funds made up the largest unsecured deposit in the bank. 
The unsatisfactory condition of the bank was apparent to the 
directors and officers several years before its reorganization. 
Its condition grew progressively worse. The position of the 
directors and officers was such that, regardless of what may 
"NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 417. 
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have been the general reputation of the bank, they knew that 
it was in a serious financial condition. 

The trustee was in a difficult position, as is usually the 
case where one represents conflicting interests. As a director 
it was his duty to preserve the assets of the bank for the equal 
benefit of all the depositors and other creditors. The per- 
formance of this duty might require the prompt closing of 
the bank or its continuance as long as possible as a going 
concern. His interest as a stockholder strongly suggested 
that the bank be kept going in order that he might avoid the 
statutory liability and might eventually retrieve his stock 
investment. As trustee of the trust it was his duty to protect 
the trust fund. If its withdrawal from the bank was necessary 
for its preservation, it was his duty to withdraw it regardless 
of the effect such withdrawal might have on the bank or on 
his interest in the bank. If the trust fund could not be with- 
drawn, it was his duty to do the next best thing for the pro- 
tection of the fund, whatever effect his action may have had 
on the bank, on himself, or on others interested in the bank. 

The court found that the trustee should be required to 
account and held responsible for all trust funds left on deposit 
in the bank. Ordinary prudence demanded that he acted 
before the bank’s condition became so desperate that it would 
not permit substantial withdrawals. The law does not recog- 
nize the right of a trustee to escape or minimize his obligation 
by putting himself in a position where his obligation to one 
trust conflicts with his obligation to another trust or with 
his personal interests. 

If the trustee was not empowered to consent to the reorgan- 
ization plan of the bank, it necessarily follows that he could 
not create an estoppel against the beneficiaries of the trust. 
It follows from the foregoing that both the trustee and the 
bank are liable to the beneficiaries of the trust for their propor- 
tionate share of the funds left on deposit in the bank. The 
decision of the court was written as follows: 


George Holmes, a resident of Beaufort, S. C., died testate in 
1919. In Item 8 of his will he directed his executors and executrix, 
after payment of his debts, expenses of the estate and numerous 
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legacies previously specified, “to set aside the sum of $61,000.00 
to be invested by them as they deem best, said amount ($61,000.00) 
to be held in trust by them and the income from same to be paid” 
to his widow, Julia E. Holmes, during her life and upon her death, 
to distribute the corpus as follows: $10,000 to the trustees of the 
Methodist Episcopal Church, South, to be expended by them “for 
the support, maintenance and benefit of the superannuated members 
of the Southern District of South Carolina Conference”; $1,000 
to the Benevolent Society of the City of Beaufort to be used “for 
benevolent purposes”; and $50,000 to the board of trustees of the 
Epworth Orphanage of Columbia, S. C., “to be used for the benefit 
and use of said orphanage”. The testator appointed his widow, 
Julia E. Holmes, as executrix and R. A. Long and W. F. Marscher 
as executors of his will, all of whom duly qualified and entered upon 
the discharge of their duties. 


The testator had, at the time of his death, on deposit in the 
Peoples Bank of Beaufort more than $61,000. On November 11, 
1919, shortly after they qualified, the executors and executrix, in 
accordance with the terms of Item 8 of the will, set aside $61,000 
by transferring that amount to the credit of the estate in the savings 
department of said bank. In 1920, $17,000 was withdrawn and 
placed in the savings departments of two other banks, leaving a 
balance of $44,000 to the credit of the trust account in the Peoples 
Bank of Beaufort. The Peoples Bank became financially embarrassed 
prior to July 1, 1932. On or about that time, in an effort to re- 
habilitate the bank, an attempt was made to reorganize. In 1935, 
the bank being unable to comply with the terms of the 1932 plan 
of reorganization, a further reorganization was undertaken. The 
terms of these alleged reorganization plans will be hereinafter dis- 
cussed in detail, as well as the attack made on their validity. Only 
a brief reference will now be made to the result. The old depositors 
have been paid by the bank 28% of their deposits. Under the 
terms of these plans of reorganization, it was sought to release the 
bank from any further liability and the depositors were given for 
the balance of their deposits participation certificates in certain assets 
which were withdrawn from the bank and transferred to a trustee. 


One of the executors, W. F. Marscher, died in 1931. Julia E. 
Holmes, the executrix and life beneficiary of the trust, died in 
October, 1938, leaving of force and effect a will wherein R. A. Long 
and L. A. Hall were named as executors, both of whom duly qualified 
and entered upon the discharge of their duties. The income from the 
trust was paid to Mrs. Holmes as long as she lived. 


This action was commenced in October, 1939, by Epworth Or- 
phanage and the board of trustees of the Methodist Church, South, 
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to whom almost all of the corpus of the trust was to be paid upon the 
death of Mrs. Holmes, against R. A. Long, individually and as sole 
surviving executor of the estate of George Hvlmes, and the executors 
of the will of Julia E. Holmes, deceased, for an accounting. The 
Peoples Bank of Beaufort was also joined as a defendant on the 
theory, as alleged in the complaint, that certain funds belonging to 
the trust were on deposit in said bank and that the bank “wrongfully 
refuses to recognize its liability on account of said deposits.” The 
bank demurred to the complaint on the grounds that it was improperly 
joined and that the complaint failed to state a cause of action against 
it. The lower Court sustained the demurrer, but this order was 
reversed on appeal to this Court and it was held that the bank was “a 
‘proper party defendant.?” 199 S.C. 385, 19 S.E.2d 481. ‘The 
Benevolent Society of the City of Beaufort, to whom a small portion 
of the corpus of the trust was given, was also joined as a defendant, 
but no relief was sought against it. The Society defaulted, but 
answers were duly filed by all the other defendants. The issues were 
referred to a referee under general order of reference who, after 
taking the testimony, filed a report on May 17, 1943, in which he 
found that the executors and executrix of the will of George Holmes 
were not negligent in the administration of the estate and had properly 
accounted for all funds coming into their hands, and recommended 
that additional testimony be taken on certain questions relating to 
the liability of the bank. On exceptions by the plaintiffs to the report 
of the referee, the matter was heard by Judge Johnson, who filed a 
decree on December 8, 1943, wherein the report of the referee was 
confirmed with reference to the accounting of the executors and execu- 
trix of the estate of George Holmes and the account dismissed as to 
them. He further ordered that the question of the liability, if any, 
of the bank be reserved and recommitted the case to another referee 
to take additional testimony on certain issues relating to its liability. 
After this additional testimony was taken, the matter again came 
before Judge Johnson, who filed a decree on March 17, 1945, holding 
that there was no liability on the part of the bank and dismissing 
the action as to it. The plaintiffs duly appealed from both of 
these decrees. The two appeals were consolidated for oral argument 
and will be disposed of in one opinion. 

The sum of $17,000, which was withdrawn from the Peoples 
Bank and deposited in other banks, has been duly paid over to the 
beneficiaries of the trust and is not in controversy. Long, as surviving 
executor, has also paid to the beneficiaries the sum of $12,379.89, 
representing a 28% dividend paid by the Peoples Bank to all deposi- 
tors, and the further sum of $1,835.68 which he claims represents 
two 5% dividends paid on the participation certificates held by him 
in the assets transferred from the bank. In other words, there has 
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been paid to the beneficiaries an aggregate amount of approximately 
$31,000, leaving approximately $30,000 of the original trust fund 
of $61,000 which has not been distributed. The surviving executor 
of the estate of George Holmes and the executors of the estate of 
Julia E. Holmes contend that this unpaid portion was lost by reason 
of the inability of the Peoples Bank to pay its depositors in full; 
that the executors and executrix were not negligent in depositing 
and leaving on deposit the trust funds in said bank; and that the loss 
sustained by reason of the reorganization of the bank constituted 
a legal reduction in the trust fund. Appellants contend that the 
trustees were negligent in allowing said trust funds to remain on 
deposit in said bank when they knew, or should have known in the 
exercise of ordinary care, that the bank was in an unsound and weak- 
ened condition and, therefore, the trustees should be held personally 
liable for any resulting loss. Appellants further contend that the 
purported reorganizations of the bank were not made in accordance 
with statutory requirements and, therefore, were not binding on 
nonassenting depositors, resulting in a continuing liability on the 
part of the bank for the full amount of the unpaid portion of the 
deposit. All of these questions were determined adversely to the 
appellants in the lower Court. : 

In order to determine the issues raised by the exceptions, it 
will be necessary to review the history and financial condition of the 
Peoples Bank during the period when these trust funds remained on 
deposit and also to determine the validity and effect of the purported 
reorganization of the bank in 1932 and again in 1935. 

The Peoples Bank of Beaufort was capitalized at $50,000. Re- 
spondent Long was one of the largest stockholders, owning one-tenth 
the total capital stock, and he was also a director of the bank until 
March 21, 1929, when he moved to Atlanta, Ga. Another of the 
executors of the will of George Holmes, W. F. Marscher, owned 
stock in the bank and was vice-president and cashier until his death 
in 1931. The only other banking institution in Beaufort, the Beaufort 
Bank, failed in 1926. 

As early as 1925 the loans of the Peoples Bank of Beaufort were 
not in a satisfactory condition. The bank examiner’s report of 
October, 1925, shows that notes amounting to $27,225 were in the 
hands of attorneys for collection. In November, 1925, the “Finance 
Corporation” was organized and certain doubtful or worthless assets 
transferred to this corporation and its stock carried as an asset of the 
bank. The financial condition of this bank grew progressively worse 
as shown by the following comments taken from the reports of the 
bank examiner: November, 1926—“This bank is carrying quite large 
excessive loans . . . will eventually suffer losses of considerable 
amount.”; April, 1928—“A large amount of very slow loans secured 
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by real estate is being carried, some on which interest has not been 
collected for several years and examiner is of the opinion that there 
will be further losses in the final liquidation of this paper.”; March 
1, 1929—“This bank’s condition is very unsatisfactory, and its 
capital is seriously impaired; some immediate action should be taken 
by board of directors to restore the impairment. Seventy per cent 
of the bank’s loans are well frozen, past due, and taxes and various 
installments of prior liens are now being paid by bank and carried 
as ‘Other Resources’... All real estate is now carried far in excess 
of its true value .. . the borrowers of money seem to have lost respect 
for their obligations and their ability to pay appears impossible . . . 
Impairment of capital $44,270.99.” (Long was a director when this 
report was made and resigned as director about three weeks later) ; 
August, 1929—“This bank’s general condition is very unsatisfactory 
and a serious impairment of capital is shown... Examiners recom- 
mend that . . . directors formulate a plan for an aggressive liquidation 
of these frozen loans and make arrangements to restore the exhausted 
portion of the capital. Unless this is done some action will be taken 
by the examiner.” 

The deposits shrunk from $1,368,278.25 in 1927 to $838,127.57 
in 1929. The financial statements of the bank were regularly published 
in the local paper at Beaufort. In 1930 the “Realty Corporation” 
was formed, the stock of which was owned by the bank, for the purpose 
of holding title to real estate which the bank acquired in foreclosure 
proceedings, so as to obviate the necessity of carrying on its books 
any excessive amount of real estate. In October, 1930, the “Capital 
Management Corporation” was organized. A special meeting of the 
stockholders of the bank was held in December, 1930. The necessity 
of repairing losses sustained by the bank amounting to more than 
$60,000 was discussed. At this meeting each stockholder was 
assessed in an amount equal to the par value of the stock held by 
him, but was given the opinion, in lieu of paying said assessment in 
cash, to transfer the stock so owned to the Capital Management Cor- 
poration upon purchasing an equal number of shares of preferred 
stock of the same par value in the newly formed corporation, in 
consideration of which said corporation was to make good the losses 
of the bank in proportion to the amount of stock so transferred. 
For some reason not disclosed by the record this proposal was never 
carried out and no new capital was furnished. The- stockholders 
have never paid any assessment. 

On July 21, 1932, the Mayor of Beaufort issued a proclamation 
closing all business establishments in the town, with certain exceptions 
not material to this discussion, from July 22nd to July 27th, in- 
clusive. The bank was closed during this period. Apparently the 
purpose of this proclamation was to allow time for the bank and the 
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depositors to work out some reorganization plan. During this period 
more than 80% in number and amount of depositors over $10 agreed 
for the bank to charge off 30% of their deposits and to defer payment 
of the remaining 70% until July 1, 1935. They also agreed that 
doubtful or slow assets of the bank equal in amount to the total 
deposits charged off, plus the surplus and undivided profits, should 
be transferred to the Peoples Holding Company, a corporation to 
be organized by the depositors for that purpose, which was to hold 
said assets in trust and liquidate same as speedily as possible for the 
benefit of the depositors, to whom would be issued certificates of 
indebtedness or debentures for the respective amounts of their deposits. 
The agreement did not apply to secured deposits, nor to future 
deposits which were to be received by the bank without restriction. 

The bank reopened for business on July 28, 1932. The board 
of directors met three days later and adopted a resolution to the 
effect that, for the protection of the depositors, the bank should be 
placed in the hands of the State Bank Examiner for such period of 
time as may be necessary in order for him to pass upon the depositors’ 
agreement. On August 1, 1932, the attorneys for the bank suggested 
to the State Bank Examiner by letter that he had authority to direct 
the reopening of the bank under Section 1-A of Act No. 649 of the Acts 
of 1932, 37 St. at Large, page 1183. On the same day the Bank Ex- 
aminer by letter authorized the board of directors to reopen the bank 
and operate it as a going institution under the authority of said 
Section 1-A. 
™ It is doubtful that the Bank Examiner ever actually took charge 
of the bank in this proceeding. On August 4, 1932, he stated in a 
letter to one of the depositors that the bank “never, in effect, closed 
its doors but the moratorium was granted for the purpose of securing 
the signatures to the petition (of depositors) in order that the bank 
might continue to function.” On August 15, 1932, in reply to a letter 
by a depositor complaining that the depositors would lose 30% of 
their deposits under the reorganization plan while the stockholders 
had not paid the stockholders’ assessment, the Bank Examiner stated 
that “the 100% liability stockholders’ assessment will be assessed 
through the holding corporation.” However, no such assessment 
was ever made. At this time the trust fund of $44,000 here involved 
represented about one-eighth of the approximately $361,000 of 
unsecured deposits held by the bank. 

The bank continued to operate under the 1932 agreement as 
a going institution, but in 1934 it became apparent that the bank 
would be unable to fulfill the terms of said agreement and restore 
to the old depositors the right of withdrawal of their funds on July 
1, 1985. This presented to the board of directors and the officers 
of the bank the question as to what alternative plan the bank could 
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offer which would be acceptable to the depositors, The final out- 
come was that at a meeting of the board of directors in December, 
1934, they decided to submit the following proposal to the old 
depositors: (1) the bank would pay the old depositors (that is, 
those who were depositors on July 28, 1932) 40% of the amount 
of their deposits as reduced by the 30% charge off under the 1932 
agreement. (2) Payment to be made in two equal installments, one 
payable within thirty days after acceptance of the plan, and the 
othér on July 1, 1935. (3) The depositors would release the bank 
from further liability on account of their deposits. (4) The deposi- 
tors would receive certificates of participation in the proceeds of 
certain assets of the bank which were to be withdrawn and turned 
over to a trustee to liquidate for their benefit, and the Peoples 
Holding Company would also turn over to said trustee for the benefit 
of the depositors the assets it had received from the bank under 
the 1932 agreement. (5) All certificates of indebtedness issued to 
the depositors by the Peoples Holding Company would be surrendered 
and cancelled, and all certificates of stock in the bank would be 
surrendered and cancelled. 

The practical effect of the acceptance of this proposal by the 
old depositors was that they would receive 28% of the amount of 
their deposits as they stood immediately prior to the agreement of 
1932 and their pro rata part of any net proceeds from the doubtful 
assets to be turned over to their trustee, in consideration of which 
-they would release the bank from all liability for the remaining 72% 
of their deposits and would also release the stockholders from their 
statutory liability. 

This proposal of December, 1934, also contemplated that the 
capital stock of the bank would be reduced from $50,000 to $25,000, 
and when all the old stock was cancelled new stock would be issued 
for cash at par value in the amount of $25,000. It was also intended 
to raise $50,000 of new capital, so as to bring in a total of $75,000 
in new capital, by selling $50,000 of debentures. In addition the 
bank would assume full liability for all secured deposits and all deposits 
made subsequent to the agreement of 1932. 

By June, 1935, more than two-thirds of the depositors in number 
and amount, excluding those having deposits of $10 or less, had 
accepted the bank’s proposal in writing and on June 18, 1935, the 
Board of Bank Control passed a resolution approving the proposal 
and authorizing the bank to put it into effect, except that the Board 
declined to authorize the issuance of debentures. 

Thereafter, in accordance with the terms of the 1935 agree- 
ment, the bank made two payments to the old depositors aggregating 
28% of the amount which they had on deposit at the time of the 
adoption of the 1932 reorganization plan, and the specified assets 
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were turned over to a trustee for depositors, who has since paid two 
dividends of 5% each on the participation certificates issued by 
him. The old stock certificates of the bank were surrendered and 
cancelled; the new capital stock of $25,000 was duly subscribed and 
paid for; and the stockholders of the bank met on November 26, 
1935, and authorized the reduction of the capital stock to $25,000. 
The operation of the bank has since been quite successful and it is 
now in excellent condition. 


We shall first consider whether the executor Long and the estate 
of the executrix, Mrs. Holmes, are liable for any loss sustained 
by the trust growing out of the failure or refusal of the People’s 
Bank to pay its depositors in full. The estate of the executor 
Marscher was not made a party to this action and we need not, 
therefore, determine its liability. 


“The general rule in reference to the accountability of trustees 
is that they shall use such diligence in the management of the trust 
fund as a prudent man would do in relation to his own affairs, and 
that they shall not be charged with loss except for neglect of duty. 
Turnipseed v. Sirrine, 60 S.C. 272, 38 S.E. 423.” Oakes’ Estate 
v. Oakes et al., 170 S.C. 167, 169 S.E. 890, 891; International Shoe 
Co. v. U. S. Fidelity & Guaranty Co., 186 S.C. 271, 195 S.E. 546. 
In the application of this well established rule it is generally held 
that if a trustee or other fiduciary in good faith deposits funds of 
the estate in a bank of good repute and standing and nothing occurs 
to indicate that the affairs of the bank are in such condition as 
would lead a reasonably prudent man to withdraw the funds, he is 
not liable for any loss which may occur through the subsequent 
failure of the bank; the test being whether he has exercised such 
care as men of common prudence ordinarily exercise in their own 
affairs. Such a fiduciary is not regarded as an insurer, but he is 
responsible for any such loss where he deposits such funds, or allows 
them to remain on deposit, when the bank is not in a sound financial 
condition and this fact is known to him or might have been known 
by the exercise of ordinary prudence and diligence. Twitty v. Houser, 
7 S.C. 158; 21 Am.Jur., p. 533; annotation 60 A.L.R. 488. 


Under the circumstances of the case does the conduct of these 
fiduciaries in allowing these trust funds to remain on deposit with 
this bank meet the requirements of the foregoing rule? After giving 
painstaking consideration to the voluminous record, we think the 
conclusion is inescapable that the executor Long was negligent in 
allowing these funds to remain on deposit and in making no effort 
to protect them at a time when in the exercise of ordinary care 
he knew, or should have known, that it was unsafe for such funds 
to remain in this bank. 
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While there is testimony that the bank was regarded by the 
general public as being in sound financial condition during this 
period, the executor Long did not occupy the position of an out- 
sider. He was so closely connected with the bank as to have oppor- 
tunity for more intimate knowledge of its affairs and condition 
than the general public and should, therefore, be held to a stricter 
responsibility than one who did not have such an opportunity. Long 
was one of the largest stockholders and a director. The only other 
bank in the town had failed. The unsatisfactory condition of the 
Peoples Bank was apparent to the directors and officers as early 
as 1926 or 1927. Its condition grew progressively worse. The 
position of the directors and officers was such that, regardless of 
what may have been the general reputation of the bank, they knew 
that it was in a serious financial condition. Although the record 
does not show that Long attended any of the meetings of the board 
of directors for several years prior to 1929, it is reasonable to 
assume that he had notice of these meetings and the purposes for 
which they were called. It is argued that he did not have actual 
knowledge of the facts disclosed at such meetings but, as stated by 
the referee, “ the record does not show that he had notice of the 
meeting and of the purpose of the meeting when the question arose 
as to stockholders putting up additional] capital.” This meeting 
was in 1930, or approximately two years before the attempt to 
reorganize in 1932. Apart from the foregoing, it is inconceivable 
that such a large stockholder in the bank, particularly where he 
was a man of large affairs residing in a community as small as this, 
made no effort whatsoever to keep up with its financial condition. 
He knew, or should have known, from the public statements of the 
bank, that there was a gradual drastic decline in the amount of 
deposits. The referee found that “Long was compelled to have 
known that the bank was not as sound financially as it had been in 
prior years.” It is true that Long resigned as a director in the 
spring of 1929 and moved to Atlanta, Ga., but before he left his 
knowledge of the condition of this bank was such that no prudent 
person in his position would have allowed these trust funds to remain 
on deposit without taking any steps to protect the estate from 
loss. The record shows that Long had no funds on deposit in the 
bank at the time of the 1932 reorganization. 

Surely all of the circumstances in this case were sufficient to 
cast the burden upon the trustees to make some explanation. The 
executor Marscher died in 1981 and the executrix died in 1938, 
so that Long, as sole surviving trustee and executor, was the only 
person in a position to explain why no steps were taken to insure 
the safety of these trust funds. He did not testify and the record 
fails to disclose any reason for his not doing so. If any explana- 
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tion existed, it would seem that so important a fact should affirma- 
tively appear in the record. 

Long was in a difficult position, as is usually the case where 
one represents conflicting interests. He was a director of the bank, 
a stockholder owning $5,000 of stock in the bank, and a trustee 
of the Holmes trust, which probably had the largest unsecured 
deposit in the bank. As a director it was his duty to preserve the 
assets of the bank for the equal benefit of all the depositors and 
other creditors. ‘The performance of this duty might require the 
prompt closing of the bank or its continuance as long as possible 
as a going concern. His interest as a stockholder strongly sug- 
gested that the bank be kept going in order that he might avoid 
the statutory liability and might eventually retreive his stock invest- 
ment. As trustee of the Holmes trust it was his duty to protect 
the trust fund. If its withdrawal from the bank was necessary for 
its preservation, it was his duty to withdraw it regardless of the 
effect such withdrawal might have on the bank or on his interest 
in the bank. If the trust fund could not be withdrawn, it was his 
duty to do the next best thing for the protection of the fund, 
whatever effect his action may have had on the bank, on himself, 
or on others interested in the bank. 

The difficulty and embarrassment in the situation due to the 
conflict of interests was brought about by Long’s voluntary acts, 
and therefore he cannot complain if he is held to the standard of 
conduct uniformly required of trustees. The law does not recognize 
the right of a trustee to escape or minimize his obligation by putting 
himself in a position where his obligation to one trust conflicts with 
his obligation to another trust or with his personal interests. As 
was said in Covey v. Pierce, 229 Mo.App. 424, 82 S.W.2d 592, 
599, in holding trustees liable under similar circumstances, “they 
accepted the trust fund and the care of it, to-be managed in accordance 
with the mandates of equity and the law; and, in accordance with 
such mandates, they are required to administer it.” 

In Anderson v. Aetna Casualty & Surety Co., 175 S.C. 254, 
178 S.E. 819, 824, a bank receiver deposited receivership funds in 
the Peoples State Bank of South Carolina which thereafter failed. 
It appeared that the receiver was a former cashier of the local 
branch of the bank in which the funds were deposited and was also 
a stockholder. The Court stated that the information which 
ordinary diligence would have disclosed “must have suggested to a 
person of ordinary care and prudence that the deposit be withdrawn 
from the bank”, and the receiver was held personally liable for 
the loss sustained. We think the following observation of the Court 
in that case is applicable to the executor Long here: “It strains 
credulity to suggest that he had no inkling of the affairs of the 
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bank in time to withdraw the receivership funds before the crash of 
the bank.” 

It may well be that an individual, from a sense of community 
pride and reluctance to prefer himself over his neighbors, might 
under the circumstances of this case have chosen to incur the risk 
of loss rather than withdraw his deposit and thereby contribute 
to the further embarrassment of the bank; but however praiseworthy 
such motives may be, a trustee is not at liberty to make such a 
contribution for his cestui que trust. 

The referee found that the trustee Long was not negligent in 
the handling of the trust fund, and this conclusion was concurred 
in by the Circuit Judge. We are not unmindful of the rule that in 
an equity case findings of fact by a master or a referee, concurred 
in by a circuit judge, will not be disturbed by this Court unless 
it appears that such findings are against the clear preponderance 
of the evidence. Alderman v. Alderman, 178 S.C. 9, 181 S. E. 897, 
105 A.L.R. 102. But that rule has no application here. It is 
not the findings of fact that we bring into question, but the legal 
conclusions drawn from the facts. After making certain factual 
findings which have been heretofore stated, the referee says: “I 
would be inclined to hold him (Long) liable for his failure to take 
the money out of the Peoples Bank if conditions had been normal.” 
In concluding that Long should not be held liable, the referee said: 
“No prudent business man during this period could possibly tell 
what should be done with his money. It appears to me that all he 
could do was to trust in God and his bank and take the conse- 
quences . . . good banks during that period were just about as 
scarce as hen teeth. If he had taken the money out of the Beau- 
fort bank, what would he have done with it? He could have easily, 
and would have most likely, jumped out of the frying pan into the 
fire. . . Who knows that he could have gotten the money out 
of the Peoples Bank at any time after it became involved, for the 
attempted withdrawal of that amount may have brought about the 
closing of the bank at an earlier period.” 

The referee’s description of prevailing economic conditions would 
hardly apply to the period when Long was a director of the bank. 
He resigned in the spring of 1929, at which time, as heretofore pointed 
out, the bank’s condition was such that ordinary prudence would 
certainly have required him to take appropriate steps to protect 
these trust funds. The suggestion that the trustees probably could 
not have withdrawn these funds without bringing about the closing 
of the bank is answered by the fact that other depositors were 
successful in withdrawing their deposits during the period in question. 
Long made no effort whatsoever to withdraw any part of these funds. 
Ordinary prudence demanded that he acted before the bank’s condition 
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became so desperate that it would not permit substantial withdrawals. 
But even though banks generally were in an unsatisfactory condition, 
and we doubt if such a condition prevailed from 1927 to 1929, 
certainly ordinary prudence would have required that all the eggs 
be not placed in one basket, and funds withdrawn could have been 
reinvested as authorized by the Act of 1920, 21 St. at Large, p. 899, 
Section 9050, Code of 19382. 

It follows from the foregoing conclusions that the executor Long 
should be required to account and held responsible for all trust funds 
left on deposit in the Peoples Bank of Beaufort. There is no evidence 
in the record that the executrix, Mrs. Holmes, had any knowledge 
of the condition of the bank other than that of the general public, 
while under all the circumstances the question of the responsibility 
of her estate is a rather close one, we are not disposed to reverse thc 
conclusion of the Referee and Circuit Judge that her estate is not 
liable. Mrs. Holmes was a woman of limited business experience 
and largely entrusted the management of her affairs to Long. Long 
and the members of his family were the principal beneficiaries under 
the terms of her will. 

The next question is whether the bank is liable for the amount 
of the trust funds on deposit which were not withdrawn. The answer 
to this question depends upon the validity of the reorganization 
plans and whether they are binding on depositors who did not consent 
thereto. 

Both reorganizations were attempted under the terms of Section 
1-A of Act No. 649 of the Acts of 1932, 37 St. at Large, page 1183. 
This act contains two sections. Section 1-A may be better under- 
stood by first stating the contents of Section 1. Under the terms of 
Section 1, when any bank has been duly adjudged insolvent in a 
proceeding instituted in the Court of Common Pleas, the Court is 
authorized to approve a plan of reorganization for the reopening of 
such bank under the following procedure: A verified petition must be 
filed by at least 5% in number and amount of depositors and stock- 
holders setting forth that it would be to the advantage of the deposi- 
tors and unsecured creditors to reorganize and reopen the bank and 
showing that it is feasible to reopen the bank on such a plan. If the 
representations contained in said petition “appear to the satisfaction 
of the said Judge to be true,” the Court is required to fix by order 
a time and place for the holding of a meeting of depositors, creditors 
and stockholders “for the purpose of considering and determining 
upon a plan for the reorganization and reopening of such institution.” 
At least ten days notice of the time, place and purpose of such meeting 
is required to be given by mail to each depositor, creditor and stock- 
holder. “Before any such meeting shall be authorized to determine 
upon any plan of reorganization it must appear that not less than 
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«fifty (50%) per cent of depositors, unsecured creditors and stock- 
holders are present or duly represented. In the event that two-thirds 
(2/3) in number and amount, of all depositors, unsecured creditors 
and stockholders present at such meeting agree upon a plan of 
reorganization by resolution duly adopted and recommended the same” 
to the Court, the Court is then authorized, “if it appear to its satis- 
faction that such a plan will be to the best interest of all parties,” 
to approve such plan and order the reopening of such institution. 
When so approved such reorganization is binding on all depositors, 
creditors and stockholders. As a part of such reorganization plan, 
the Court is permitted “to authorize the reduction of depositors and 
unsecured creditors’ claims and/or to postpone the payment thereof.” 

Section 1-A is as follows: “That on and after the approval of 
this Act it shall be lawful for any bank, now or hereafter placed in 
the hands of the State Banking Department and other than any 
banking institution that has been duly adjudged insolvent in an action 
or special proceeding duly instituted in the Court of Common Pleas, 
as outlined in paragraph one hereof, upon the consent of two-thirds 
of the depositors in number and amount, holding deposits in excess 
of ten dollars ($10.00) in the said bank, who shall agree in writing 
to an extension of payment of unsecured creditors of said bank, said 
writing to specify terms, and amount to be paid from time to time 
for a period not exceeding five years, for the officers to reopen the 
said bank, and to operate the same as a going banking institution; 
and all such agreements when signed by executors, trustees, adminis- 
trators, or committees for persons non compos mentis shall be lawful, 
and binding upon the wards of such, and shall be binding upon all 
depositors.” 

It will be observed that in reorganizing a bank under Section 1, 
the plan may include a reduction in the amount of depositors’ claims 
as well as a postponement of the payment of such claims. The 
depositors and creditors favoring any particular plan of reorgan- 
ization have no power to impose their will on a minority. They may 
agree on a proposed plan and advise and recommend its acceptance, 
but they are powerless to coerce. Their recommendation is not 
effective until the Court, after being satisfied that such plan will be 
to the best interest of all parties, approves it. All parties having 
any objection to the plan are afforded an opportunity to be heard 
before it is approved. On the other hand, any plan for the reopening 
or reorganization of a bank under Section 1-A must be limited solely 
to the extension of time for the payment of unsecured depositors or 
other creditors. No authority is given to reduce the claim of a 
depositor. The fact that any reorganization under this section could 
not go beyond deferring the payment of unsecured creditors for a 
limited period of time probably accounts for the absence of any 
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provision giving the minority a right to be heard and object or of 
any provision requiring the Court to approve the proposed plan. 
Evidently the General Assembly concluded that the safeguards pro- 
vided in Section 1 were not necessary to a limited reorganization as 
authorized under Section 1-A. 

It is not contended in this case that any proceedings were ever 
instituted in the Court of Common Pleas, or that any effort was ever 
made to have the Court approve either the agreement of 1932 or that 
of 1985. In fact, the bank makes no attempt to sustain the validity 
of these agreements under Section 1, but undertakes to do so under 
Section 1-A. But it is apparent that neither plan of reorganization 
can be sustained under this section. Both plans call for a reduction 
in the amount of liability of the bank to its depositors which Section 
1-A does not authorize. Under the 1932 agreement depositors were 
required to release the bank from liability to the extent of 30% of 
their deposits, and under the 1935 agreement to the extent of 60% 
of the remainder. ‘The referee held that the procedure followed 
exceeded the authority contained in the Act and was wholly unauthor- 
ized. We are in full accord with this conclusion. 

There being no statutory authority for the procedure followed, 
what is the effect of the attempted reorganizations? The learned 
’ Circuit Judge held that the plan having been agreed to by more 
than 80% of the depositors and approved by the Bank Examiner 
and Board of Bank Control, and it appearing to his satisfaction 
that it was fair and equitable to all depositors, the Court was em- 
powered under the general law to approve it and should now do so, 
stating that under these circumstances he could not see how the Courts 
“could allow one depositor to defeat the wishes of the other depositors 
of the bank.” While courts of equity are generally held to have the 
inherent power to liquidate the affairs of an insolvent corporation, 
we seriously doubt the authority of the Courts, in the absence of an 
enabling statute, to scale down the debts of such a corporation 
and permit it to continue as a going concern with its liability thus 
reduced without the consent of all its creditors. The enactment of 
Section 1 of the Act of 1932 was a legislative recognition of this 
limitation, at least in the case of banks. Almost all, if not all, of 
the States have enacted statutes of the same general nature. The 
closing and liquidation of banks disastrously affects the whole com- 
munity and results in the destruction of economic values to the 
injury of both depositors and stockholders. The amount realized 
upon the assets of such an institution is much greater when collected 
by a “going” bank. It is to the interest of all that such an institution 
be rehabilitated by some fair plan of reorganization. The evident 
purpose of these statutes is to prevent a small minority from blocking 
an equitable plan of reorganization which is desired by a majority 
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and found by a fair and impartial tribunal to be fair to such minority. 
But, however desirable such a reorganization may be, in the absence 
of any enabling statute, or where, as here, no attempt was made to 
comply with the terms of the enabling statute, we are unable to see 
how the Courts can enforce such an agreement against the objection 
of a nonassenting depositor. 

In Shepherd et al. v. Mt. Vernon Trust Co., 269 N.Y. 234, 199 
N.E. 201, 204, the Court said: “It may be conceded that in the 
absence of a statute, a plan of reorganization of a bank could not 
be made binding upon any depositor who did not voluntarily consent 
to it. The purpose and result of the plan may be beneficial to all 
directly concerned and may avert a threatened disaster to the 
community. None the less it does change, in some degree, the con- 
tractual rights and obligations of the parties, and such change can 
be effected only by unanimous agreement or by provision of law. 
A single depositor might selfishly interpose objections for the purpose 
of preserving rights which he may, though mistakenly, deem beneficial 
to himself, or even for the purpose of extorting an unfair benefit 
to himself as the price of withdrawing his objections. In that way 
the desire of the majority to arrange a plan which will benefit all 
may be thwarted.” 

In Shekell v. Ypsilanti Savings Bank, 267 Mich. 114, 255 N.W. 
172, 173, the bank was placed in the hands of a receiver. Ninety-six 
per cent of the depositors signed an agreement providing for a 
reorganization and reopening of the bank, which was approved by 
the banking commissioner. Thereupon the Court discharged the 
receiver and permitted the bank to reopen. Plaintiff did not join 
in the agreement and brought suit against the bank for the amount 
of his deposit. The bank claimed that to pay plaintiff in full would 
result in illegal preference among depositors in the same class. The 
Court held that the nonassenting depositors were not bound by the 
agreement and permitted recovery, stating that “in the absence of 
statute or insolvency proceedings, compositions with creditors are 
binding only on those who assent.” 

In the case of Bank of Murray v. Farmers’ Bank of Hazel, 257 
Ky. 251, '77 S.W.2d 624, 627, the defendant bank was beset with 
financial] difficulties and an agreement providing for a reorganization 
was entered into and signed by more than 90% of the stockholders 
and depositors. However, the proposed reorganization was not in 
conformity with the banking law. Thereafter a nonassenting deposi- 
tor sought to recover the amount of his deposit. It was contended 
that the effect of the reorganization was to create a “new” bank; that 
the financial condition of the “old” bank was such that the depositors 
would not have received more than 60% if the bank had been 
liquidated ; and if the nonassenting depositors were not bound by the 
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reorganization agreement, that in no event should they be paid more 
than they would have received through liquidation. Judgment for 
the depositor in the amount of his deposit was sustained. The Court 
said: “Since appellee did not join in the reorganization agreement 
or otherwise assent to a reduction of its deposit, we find no statute 
or principle of equity that would, in the circumstances, relieve 
appellant of its full liability thereon.” 

The case of Island City Savings Bank v. Sachtleben, 67 Tex. 420, 
3 S.W. 733, is to the same effect. There several days after the bank 
closed a public meeting of the depositors was held at which, from 
an investigation of the affairs of the bank, it was determined that 
the assets would not pay more than 74% to depositors. A reorgan- 
ization was attempted by which $20,000 in new capital was subscribed 
and a new association formed to which was transferred the name and 
franchise of the old bank, together with all of its assets, and which 
-obligated itself to pay the old depositors 74% of their claims, nearly 
all of whom agreed to accept this amount in payment of their deposits. 
In holding that the “new” bank was not relieved of liability to deposi- 
tors who had not consented to the reorganization, the Court said: 
“The bank in this case was insolvent but there is no rule of law to 
prevent the stockholders of the insolvent corporation from trans- 
ferring their interest to others who were willing and able to put 
it upon a solvent footing, and to enable it to carry on the business 
for which it was originally organized. That this was done in fact, 
we think the findings of the court sufficiently show. There being a 
mere change of membership, and not a change of the corporation itself, 
it follows that the obligations existing against the original organ- 
ization before continued to exist against it when reorganized.” 

Again in Westveer et al. v. Ter Keurst et al., 276 Mich. 277, 267 
N.W. 834, 835, the Court, in speaking of the effect of a reorganization 
of a bank upon its legal entity said: “While a reorganization of the 
bank has been effected, its legal entity is unchanged. Its affairs were 
not wound up, nor its existence terminated. There was no new charter. 
True, the bank closed, but the same bank reopened under the reorgan- 
ization plan. The reorganization did not dissolve the old corporation 
nor create a new one. Its entity remained.” Also, see First State 
Bank v. Lee, 65 Okl. 280, 166 P. 186, L.R.A.1918B, 609. 

Respondents strongly rely on the case of Griffin et al. v. Allendale 
Bank et al., 160 S.C. 502, 158 S.E. 813, to support the conclusion 
reached by the lower Court. But there the complaining depositor 
executed the agreement providing for a reduction in the liability of 
the bank to its depositors. The Court held that the agreement was 
based on a valuable consideration and was binding on those who 
executed it. It was further held that those depositors who accepted 





308 THE BANKING LAW JOURNAL 


the benefits of the agreements were estopped to deny its validity. 
The rights of a nonassenting depositor were not involved. 

The referee, after holding that the reorganization agreements 
were invalid, concluded that the nonassenting depositors were not 
entitled to recover the full amount of their deposits against the 
reorganized bank because it was now, in legal effect, a “new” bank; 
and that the “new” bank was only liable to these depositors for their 
pro rata share in the amount, if any, by which the value of the assets 
retained by the reorganized bank, after deducting the amount of 
secured deposits, new deposits and other preferred claims, exceeded 
the 28% dividend paid by the “new” bank under the 1935 plan of 
reorganization. His conclusion as to the extent of the liability of 
the reorganized bank seems to have been adopted by the learned 
Circuit Judge. For the reasons heretofore expressed, we think that 
these conclusions were erroneous. It is our view, and we so hold, 
that, in the absence of estoppel or waiver, the reorganization agree- 
ments of 1932 and 1935 did not effect the liability of the bank for 
the payment in full to those depositors who did not consent thereto. 

However, although the reorganizations were invalid, those con- 
senting thereto, as well as those who availed themselves of the benefits 
of the plans of reorganization, are now estopped to urge their 
invalidity. Griffin et al. v. Allendale Bank et al., supra; Waesche v. 
Thurmont Bank, 174 Md. 382, 198 A. 728; Paine v. Fox et al., 172 
Tenn. 290, 112 S.W.2d 1; McIntyre v. Guarantee Trust Co., D.C., 
39 F.Supp. 890; Dobbs v. People’s State Bank, 265 Ky. 117, 95 
S.W.2d 1111; Shepherd et al. v. Mt. Vernon Trust Co., supra, 269 
N.Y. 284, 199 N.E. 201; McSweeney v. Equitable Trust Co., 127 
N.J.L. 299, 22 A.2d 282, 189 A.L.R. 653, and annotation to said 
case beginning on page 659. It has further been held that a bank 
depositor intending to attack the validity of a plan to reorganize 
the bank should act promptly in order that others may not be misled 
to their prejudice. Dobbs v. Peoples State Bank, supra. 

Does the trust estate occupy the position of a nonassenting 
depositor? If so, is it estopped to urge the invalidity of the two 
plans of reorganization? 

On July 24, 1932, the executor Long wired the bank, stating that 
he felt that the 1932 agreement was for the best interest of the estate 
and if legally authorized to bind the estate, he desired to join in the 
execution of the proposed reorganization agreement. On February 
20, 1935, the attorney for the surviving executor and the executrix 
filed a petition in the Probate Court seeking permission to accept 
income debentures of the bank in the amount then on deposit in said 
bank. On February 26, 1935, this permission was granted by the 
Probate Court and petitioners were authorized to accept these deben- 
tures in lieu of the deposit. (The plan for issuing debentures was 
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never approved by the bank examiner, rendering it impossible to 
carry out the terms of this order). On January 7, 1939, a verified 
petition was filed by the executor Long purporting to show the assets 
of the trust in his hands which were ready for distribution to the 
beneficiaries. The losses claimed to have resulted from the inability 
of the Peoples Bank to pay its depositors in full were set out in the 
petition and petitioner stated that he had on hand, in addition to 
certain other assets, participation certificates issued to him under 
the 1985 reorganization plan of the bank. On January 9, 1939, the 
Probate Court issued an order directing the petitioner to pay each 
of the beneficiaries its proportionate share of the funds on hand 
and the assignment to each of its proportionate share in the partici- 
pation certificates. ‘Thereafter Long offered to assign to appellants 
their interest in these participation certificates, but appellants declined 
to accept any interest therein. All of the foregoing proceedings in 
the Probate Court were ex parte. Appellants were not parties to, 
nor does the record show that they had any notice of, these pro- 
ceedings. ; 

Under Section 1-A of the 1982 Act executors and trustees were 
authorized to agree to an extension of time for the payment of 
funds held by them on deposit but this, of course, would not authorize 
them to consent to a release of the bank from liability for any portion 
of such deposit. We think it is also clear that the beneficiaries were 
not bound by the foregoing proceedings in the Probate Court to 
which they were not parties. In Hood v. Cannon, 178 S.C. 94, 182 
S.E. 306, the trust estate owned certain bank stock. It was proposed 
to merge this bank and others and form a new banking corporation. 
The trustee filed an ex parte petition in the Probate Court for the 
purpose of obtaining the approval of said Court to exchange the 
bank stock then held for stock in the newly formed bank. On this 
petition, an order of the Probate Court purporting to authorize the 
exchange was issued. The Court held that it was indispensable that 
the beneficiaries be made parties to such a proceeding and, not having 
been made parties, that they were not bound thereby. It was further 
held that such a judgment was void and could be collaterally attacked, 
as a mere inspection of the judgment disclosed that there was a fatal 
defect in that the beneficiaries of the trust were not made parties to 
the proceedings. 

The effect of the reorganization agreement was to compromise 
the indebtedness owing by the bank to its depositors. Were the 
executors or trustees empowered to make such a compromise without 
authority from the Court? The following rule laid down in Bacot 
v. Heyward, 5 S.C. 441, is well established; “It cannot be questioned 
that, as a general right, incident to’ his office, a trustee has no power 
to compromise a debt on behalf of his cestui que trust ... While, , 
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however, the general right is withheld, its denial is subject to con- 
ditions and exceptions which qualify the rule. If the Court which 
is asked to vacate it finds, from an examination of the circumstances 
under which it was made, that its sanction to the trustee, if previously 
applied for, would have been accorded, it will recognize it as an act 
consistent with the principles and doctrines which it enforces, and 
sustain it.” Also, see Geigers v. Kaigler, 9 S.C. 401; Pool v. Dial, 10 
S.C. 440; Pickett v. Geer et al., 156 S.C. 346, 153 S.E. 349. 

If the trustees were not empowered to consent to the reorgan- 
ization plans, it necessarily follows that they could not create an 
estoppel against the beneficiaries of the trust. Should the Court now 
approve the action of Long in accepting the benefits of the reorgan- 
ization plans? After careful consideration of the record, we think 
not. The unsecured depositors have received less than one-third of 
their deposits and will receive little, if any, more, Under both agree- 
ments the statutory liability of the stockholders was wholly ignored. 
This liability amounted to $50,000. In the bank examiner’s report 
of May, 1933, it was estimated the 70% of this amount, or $35,000, 
was collectible, sufficient to have paid an additional dividend of at 
least 10% to the unsecured depositors. No explanation whatever 
has been given of the failure to enforce this liability. There were 
other irregularities which we will not undertake to discuss. The 
reorganized bank suffered no loss in paying the 28% dividend to the 
old depositors, as the value of the assets retained by the bank, after 
deducting all liabilities, was at least equal to the amount of this 
dividend. We think it is clear that the chief beneficiaries of the 
reorganization plans were the old stockholders of the bank. The 
majority of the stockholders in the reorganized bank were stockholders 
in the old institution. Of course, the community was immensely 
benefited by keeping the bank open. It may very well be that the 

at majority of the depositors were agreeable to waiving their 
right to enforce the stockholders’ liability in order to keep this 
institution as a going bank. But this motive cannot properly be 
considered by us in determining whether the reorganization should 
be approved. We do not undertake to impugn the motives of the 
officers of the bank or others who were instrumental in bringing 
about the reorganization. They may have acted in the utmost 
good faith. But here we are considering the rights of the beneficiaries 
of a trust fund and can only dispassionately consider whether the 
transactions were for their best interests. 

Finally, counsel for the bank says that appellants accepted from 
the executor Long payments which included the proceeds of the 28% 
dividend paid by the bank and the dividends paid on the partici- 
pation certificates, and contends that by reason thereof appellants 
are now estopped to deny the validity of the reorganization plans. 
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This question was not raised in the pleadings or passed upon by the 
lower Court, and appears to have been mentioned for the first time 
in the brief of counsel for the bank. ‘The only reference in the 
answer of the bank to waiver or estoppel is the allegation that 
appellants had full knowledge of the reorganization plans, naised 
no objection thereto and fully acquiesced therein; that more than 
six years have elapsed since the approval of said plans; and “this 
defendant pleads the statutory laws of the State of South Carolina 
as a bar to any action which the plaintiffs might have had against 
this defendant.” There is no testimony whatsoever that appellants, 
prior to 1939, knew that any of the trust funds were on deposit in 
this bank or that they had any knowledge of the reorganization plans. 
This action was commenced. during that year. Apart from the 
foregoing, we do not think the bank has proved an estoppel. Appel- 
lants expressly declined to accept from Long any assignment of the 
participation certificates. They received this money from him and 
not from the bank. The payments to appellants included other funds 
of the trust which had no connection with the deposit left in the 
bank. The record is silent as to the circumstances under which 
appellants received this money from Long. It is not shown that it 
was received with full knowledge of all the facts surrounding the 
transaction; nor does the record disclose whether this money was 
received with or without prejudice. The burden of proving an 
estoppel was on the bank and we think they have failed to prove it. 

It follows from the foregoing that both Long and the bank are 
liable to the appellants for their proportionate share of the funds 
left on deposit in the bank. The principal of this deposit amounted 
to $44,000. There has been paid over to the beneficiaries of the 
trust $14,215.57. These payments represent the 28% dividend paid 
by the bank and two 5% dividends on the participation certificates. 
Deducting these payments from the principal sum of $44,000 leaves 
an unpaid balance of $29,784.43. Under the terms of the trust 
appellants are entitled to 60/61 of the corpus so that their interest 
in this balance amounts to $29,296.16. They are entitled to judgment 
against R. A. Long and the bank for said sum of $29,296.16. A 
wide discretion is vested in the Courts in determining whether interest 
shall be allowed in equity cases. Glenn v. Worthy et al., 169 S.C. 
263, 168 S.E. 705; Beacham v. Ross et al, 187 S.C. 398, 197 
S.E. 369. A consideration of all the circumstances in our efforts 
to arrive at a just and equitable result leads us to the conclusion that 
said respondents should not be charged with interest on this amount. 
Of course, costs should be taxed against these respondents. 

There has also been paid to the beneficiaries the sum of $17,144.96, 
representing funds of the trust which were deposited in other banks 
and not involved in this controversy. 
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In settling the “case” for appeal the lower Court excluded various 
exhibits which were included in the proposed “case” submitted by 
appellants. We think these exhibits were relevant to the issues raised 
by the exceptions and were improperly excluded. Appellants’ appeal 
from this order is sustained. 

Both judgments of the lower Court are reversed and the case is 
demanded to the lower Court for entry of judgment in accordance 
with the views herein expressed. 


FDIC Entitled to Proceeds of Insurance Paid Out of 
Embezzled Bank Funds 


Where an officer of a national bank embezzles and mis- 
appropriates money and other assets of the bank, he is under 
duty to disclose the fact of his indebtedness to the bank and 
to exercise right of set-off for bank as to any moneys which 
he deposits in said bank irrespective of the source. The 
officer is also under duty to apply all salary payments to 


liquidation of indebtedness. 

Where none of embezzled funds of bank are traced 
directly into premiums of policies on officer’s life, nor into 
account he had with the bank, and it is shown that officer 
had no other source of income initially except his salary from 
the bank and embezzled funds, and all premiums are paid, 
with one exception, by checks drawn upon the bank, it is 
held that the Federal Deposit Insurance Corporation as 
assignee of the bank’s assets, rather than the mother of the 
deceased bank officer, the beneficiary named in the policies, 
is entitled to the proceeds thereof. 

The embezzled funds are either indirectly or constructively 
traced into the premium payments and by reason of the 
wrongful and unlawful use by the officer of the assets and 
property of the bank a constructive trust arises in favor 
of the bank, and in favor of the Federal Deposit Insurance 
Corporation, as assignee of the bank, for the proportion 
of the proceeds of the two policies as the amount of the pre- 
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NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § § 536-538. 





THE BANKING LAW JOURNAL 818 


miums paid from the bank fund bears to the total amount 
of the premiums paid on said policies. 

This was decided in the case of Brown v. New York Life 
Insurance Co., Circuit Court of Appeals, 152 Fed. Rep. 
(2d) 246, affirming judgment of the lower court, 58 Fed. 
Supp. 252 (62 B.L.J. 835). 

In its opinion, the court said: 


At the outset we confront the statutory and fiduciary relation- 
ship of Brown to the defrauded bank (referred to hereafter as the 
“Bank”). He was a trusted employee and official of the bank (Harney 
County National Bank). As ‘such, his duties and obligations were, 
in vital measure, affected by laws governing the operation of such 
banks, and their officers, and employees. From the record it is clear 
that he violated the obligations of a trusted officer since the court 
found that his peculations exceeded four hundred thousand dollars, 
during his years of connection with the Bank. The directors of the 
Bank were entirely ignorant of this state of affairs and the truth 
did not appear until after he committed suicide on August 6, 1942. 

The relationship of the Federal Deposit Insurance Corporation 
to the Bank made this federal corporation an insurer of the deposits 
of the Bank. When its capital became impaired through Brown’s 
peculations it was unable to meet its deposit liabilities. Two methods 
were available to the parties by which the Federal Deposit Insur- 
ance Corporation might protect the depositors. (1) By paying the 
claims of depositors if the Bank was placed in receivership. (2) 
By advancing cash to the insured bank, through the medium of a 
loan, or by a purchase of the assets to replace substandard assets. 
In this case, the Federal Deposit Insurance Corporation met the 
contingency by pursuing the purchase method. Under 12 U.S.C.A. 
§ 264 (n) (4). See discussion in Thomas P. Nichols & Son Co. 
v. National City Bank, 318 Mass. 421, 48 N.E.2d 49, certiorari 
denied 820 U.S. 742, 64 S.Ct. 42, 88 L.Ed. 440; Lamberton v. FDIC, 
8 Cir., 141 F. 2d 95, dealing with power of FDIC to make such a 
contract and its rights thereunder. 

By so purchasing the assets, the FDIC did not discharge a 
debt. The depositors assigned nothing to the Bank or to the FDIC 
and the latter was not a subrogee of the depositors nor did it take, 
or attempt to take an assignment of the depositors’ claims against 
the Bank. Nor did FDIC insure the Bank or depositors against 
Brown’s dishonesty. It insured each depositor to the extent of $5,000. 
Had the Bank closed and FDIC paid the deposit insurance liability 
to depositors, as required by statute in such cases, it would have’ 
been subrogated to their rights against the Bank to the extent of 
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the payments made. 12 U.S.C.A. § 264 (1) (7). FDIC did not 
do this. Instead, it purchased certain assets rather than permit 
the Bank to close, and it paid cash therefor. 

Among the assets so purchased by and assigned to FDIC was 
the Bank’s claim against Brown which was founded on the loss sus- 
tained by the Bank by reason of Brown’s peculations while an em- 
ployee, officer and director of the Bank, FDIC acquired its cause 
of action herein as a purchaser for value, by express contract with 
the Bank. The depositors were strangers to this purchase tran- 
saction and whatever right of action the FDIC acquired, it acquired 
through this purchase and assignment. We view this as a tran- 
saction for value, and so hold. 


When Brown embezzled funds from the Bank, the Bank suffered 
a loss of its assets, but continued to be indebted to its depositors. 
Under the state of facts here revealed, the Bank alone acquired 
a right of action against Brown. The funds of depositors were 
protected by the transaction carried out in this case and it is plain 
that FDIC is claiming only through the Bank, not through the 
depositors. 

The relationship between a bank and a depositor is that of debtor 
and creditor. Dahl & Penne v. State Bank of Portland, 110 Or. 
68, 222 P. 1090; Mahon v. Harney County Nat. Bank, 104 Or. 
823, 206 P. 224; Steele v. Bank of California, 140 Or. 107, 9 P.2d 
1053; In re Edwards’ Estate, 140 Or. 431, 14 P.2d 274. The 
bank acquires ownership of the deposited money and becomes obligated 
to account to the depositor. A credit entry is made on its books 
against which it will honor drafts and checks. The bank pays out 
its own money on these checks and drafts but is entitled by the implied 
contract of deposit to charge to the account of the customer the 
amount thereof. 

In the case at bar all of the checks except one, which were 
forwarded by Brown in payment of the premiums on the policies 
of life insurance, were drawn upon two general accounts he had 
in the Bank. The funds paid to the insurance company on these 
checks were part of the funds of the Bank. We find nothing in 
the record to indicate a contract between Brown and the Bank 
making any of his accounts anything other than general accounts. 
See Dahl & Penne, Inc. v. State Bank of Portland, supra; Keyes v. 
Paducah & I. R. Co., 6 Cir., 61 F.2d 611, 86 A.L.R. 203; Titlow 
v. Sundquist, 9 Cir., 284 F. 613. Upon the evidence before us it 
is plain that at all times when Brown paid his premiums, any credit 
balance on his accounts was a fictitious one because he had deliberately 
failed to charge his withdrawals and indebtedness to the Bank. There- 
fore, despite the apparent credit balance in his account, any time 
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the Bank honored his checks it was unknowingly paying out its own 
funds. 

Appellant (mother of Brown) insists that before FDIC (under 
its purchase and assignment) may share in the proceeds of the policies 
of life insurance payable to her it would have to be proven that the 
stolen funds entered Brown’s various accounts carried in the Bank, . 
and since these stolen funds were not clearly traced into the accounts 
out of which premiums were paid, all of the proceeds of the policies 
must be awarded to her, as beneficiary named in the policies. 

In a lengthy opinion (supra) the trial court disagreed with 
this view of the law, as applied to the facts in this case. It con- 
cluded (and we think correctly) that embezzled funds were either 
indirectly or constructively traced into the premium payments. The 
court decided that by reason of the wrongful and unlawful use 
by Brown (see 12 U.S.C.A. § 375a and 12 U.S.C.A. § 592) of the 
assets and property of the Bank a constructive trust arose in favor 
of the Bank, and in favor of FDIC, as assignee of the Bank, for 
the proportion of the proceeds of the two insurance policies as the 
amount of the premiums paid from the Bank funds bears to the 
total amount of the premiums paid on said policies. 

Appellant paid nothing for the insurance policies and as to 
her they were a gratuity. She is innocent of fraud perpetrated by 
herself, but as the lower court pointed out, even the widow of a 
trustee ex maleficio who has paid no consideration for the property 
purchased with misappropriated funds, or for their fruits, may not 
hold such property, or the fruits thereof, against the cestui que 
trust, who is the real owner. A third person, unless he or she has 
in good faith acquired for value without notice a subsequent interest, 
seeking any benefit resulting from the misappropriation, becomes 
a particeps criminis however innocent of the fraud in the beginning. 

Assuming arguendo that some of the credits appearing in Brown’s 
deposit account or accounts in the Bank represented funds derived 
by him from legitimate sources, it would still follow that title to 
such funds passed to the Bank upon their deposit. Having previously 
violated the trust and confidence reposed in him by the Bank and 
imposed upon him by law, neither equity nor the law will then per- 
mit him to secretly and surreptitiously juggle or apply those credits 
to the payment of insurance premiums rather than to the reduc- 
tion of his prior defalcations, thereby serving his interests at the 
expense and to the prejudice of an employer who was wholly ignorant 
of such unlawful operations. The facts in this case show that it 
was impossible for the Bank to exercise any right of set-off which 
it might have had. To assume that the funds deposited by Brown 
in his accounts remained his until the Bank claimed and exercised 
a right of set-off, would, in this instance, as the lower court points 
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out, mean that where a thief is successful in concealing his abstrac- 
tions, the ill-gotten gains will be protected, whereas, if the abstrac- 
tions have been timely discovered, the losses could have been recouped. 
Such is not and should not be the law. This is all the more apparent 
by reason of the fact that the failure of Brown to notify the Bank 
or make the set-off was itself a fraud. 

Appellant claims that the deposits of the embezzler from which 
the premiums on the insurance policies were paid were in large 
part made up of the monthly salaries paid by the banking corpora- 
tion for services rendered while Edward N. Brown was engaged in 
his embezzlement activities. But at the very moment any month’s 
salary was about to be paid, he, as an officer or trust employee of 
the Bank, should have advised the Bank of his embezzlements. Failing 
in such duty, the salary moneys paid him were infected by a trust 
of the whole thereof to the paying bank. The transaction might 
otherwise be described as the receipt by Edward N. Brown of moneys 
not due him, obtained under false pretenses of his performance of 
his trust obligations to his employer. 

The parties hereto have conceded that the rule announced in Jan- 
sen v. Tyler, 151 Or. 268, 47 P.2d 969, 49 P.2d 372, if applicable 
to the facts of this case, would award to appellee that proportion 
of the proceeds of the policies which the premiums paid from em- 
bezzled funds or property bear to the total premiums paid. The 
trial court considered itself bound by this rule and applied the doc- 
trine of that case to the facts in the case at bar. We believe that 
the facts of this case clearly support the views of the trial court 
in this respect, and that the rule in the Jansen case was correctly 
applied. The trial court also regarded American Surety Co. v. 
Bank of California, 9 Cir., 183 F.2d 160, as clearly distinguishable 
on the law and the facts. The lower court did not err in so deciding. 

Appellant contends that the trial court abused its discretion 
in denying a new trial. The motion was based on the contention 
(supported by affidavit of counsel for appellant) that an auditor 
had made an audit of the records of the Bank for FDIC and that 
after the court’s decision was announced this auditor had advised 
counsel for appellant that from the audit it appeared probable that 
Brown was not indebted to the Bank as a result of embezzlements 
and misappropriations during the years 1935, 1936, 1937, 19388 
and perhaps subsequent years except 1942. Counsel for appellant 
also claimed in his affidavit, that the auditor for the (Brown) Estate 
had reported that his examination disclosed that the Bank’s records 
reflect many deposits and withdrawals in depositors’ accounts which 
FDIC claimed were withheld, so that the funds represented by the 
so-called withheld items were actually received by and went through 
the records of the Bank. But in any event, the affidavit of appallant’s 
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counsel did not explain away the harsh fact that over the years of 
his peculations, Brown had managed to steal $416,777.73 of the 
Bank’s funds. 

At pre-trial it was stipulated that FDIC could produce evidence 
to support the facts (extensive embezzlements from 1935 to 1941). 
Appellant waived its production and contended that this evidence 
was incompetent, irrelevant and immaterial. 

In view of the disposition of the issues of law by the trial court, 
we conclude that, under the circumstances, it was not error to refuse 
a new trial. The granting of a new trial rests in the sound discretion 
of the trial court. Manifest error and abuse of discretion is not shown. 

The facts in this case were carefully and painstakingly marshaled 
by an able and experienced trial judge and an examination of the 
record and a consideration of the authorities cited by counsel con- 
vinces us that there is no basis in law or equity for disturbing his 
judgment in disposing of the issues. For these reasons, and those 
set forth in the opinion of the lower court (supra) the judgment is 

Affirmed. 


Substitution of Word On Printed Heading of Check Not 
Material Alteration Rendering Check Void 


The substitution of the word “Fordham” for the word 
“Lexington” on the printed heading of a check containing 
the words “Lexington Branch” by payee’s agent, at the sug- 
gestion of a branch manager of a bank due to an error in 
crediting maker’s funds by mistake to the account of another 
person, is held not to constitute a material alteration voiding 
the check. It is an alteration, but the check as so altered 
expresses and effectuates the exact and unquestioned intent 
of the maker. The purpose of the maker was to draw a 
draft on the bank, her debtor, in favor of the payee, for the 
sum stated thereon, to be subtracted from the credit standing 
in her favor with that bank. The bank is a single corporation, 
and is the sole debtor, irrespective of the number of branches 
it maintains. It is further held not to be a material alteration 
within the provisions of the Negotiable Instruments Law. 

This was decided in the case of Snyder, Executor; Watts, 
Executor, v. Ziegler, 115 New York Law Journal 689. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 276. 
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The court in its opinion stated: 


Anne Marie Goebel died on July 8, 1939. On June 23 of that 
year she had delivered to Dr. R. Garfield Snyder her check to his 
order for $5,000, and again on July 7 had turned over to him another 
check for the same amount. Dr. Snyder tendered both checks to 
a bank other than the one on which they were drawn, for deposit 
in his own account. ‘The check first above described was credited 
to Dr. Snyder’s account. The second $5,000 check, mailed to Dr. 
Snyder’s bank for deposit on the day of Miss Goebel’s death, was, 
because of her death, not honored by her bank. When Dr. Snyder 
brought this proceeding to settle his accounts as Miss Goebel’s 
executor, the residuary legatees moved for a $5,000 surcharge against 
him by reason of his having collected that amount for himself on 
the first check. They objected, also, to a claim which he had put 
in against the estate for $5,000 for medical services, which claim, 
according to him, was evidenced by the second, or uncollected, $5,000 
check. The surrogate held against Dr. Snyder as to both items. 
The Appellate Division affirmed unanimously, and we granted leave 
to appeal. Dr. Snyder thereafter died, and his executor is the 
appellant in this court. 


As to the second above-mentioned check—the one which was not 
presented for payment until after Miss Goebei’s death—the surrogate 
found that there was no consideration for the yiving of the instrument 
(see Matter of Mead, 90 Misc., 263, aff’d 173 App. Div., 962, aff’d 
221 N. Y. 645). That finding, affirmed by the Appellate Division, 
is well supported by the proof. We therefore affirm so much of the 
decree as disallows Dr. Snyder’s $5,000 claim. 

The other $5,000 check—the one first above described—was 
a gift from Miss Goebel to Dr. Snyder. The holdings below are 
that the check, after issuance, became a void instrument because 
of a “material alteration” made therein and, further, that, because 
of facts to be narrated herein, it was not a proper charge against 
the estate because not actually paid until after Miss Goebel’s death. 
On June 23, 1939, four days before the check was issued, Miss 
Goebel had received payment of an inheritance of some $16,000. Being 
confined to her home because of the illness from which she died about 
two weeks later, she asked Dr. Snyder, her friend and professional 
associate, to start a new bank account for her with the $16,000. 
For this purpose she prepared and handed him, with the $16,000 
check, a letter addressed to the Corn Exchange Bank asking it to 
open a bank account in her name and in that amount. Dr. Snyder 
delivered the check and the letter to the nearby “Lexington” branch 
of that bank. A bank employee gave Dr. Snyder a “duplicate deposit 
slip,” also a checkbook. Four days later, on June 27, Miss Goebel 
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presented Dr. Snyder with the $5,000 check, made out to his order 
on one of the check blanks from her new checkbook, which check, 
in its printed heading, described the “Lexington Branch” of the 
Corn Exchange Bank. Dr. Snyder sent his secretary to that branch 
to have the check certified, but on arrival there the secretary was 
told that certification was impossible, because, according to the 
branch bank manager, Miss Goebel’s account was at the “Fordham” 
branch of the same bank. The Lexington branch manager suggested 
to the secretary that she run a line through the word “Lexington”, 
on the heading of the check, substitute therefor the word “Fordham”, 
then deposit the check in Dr. Snyder’s account (at another bank). 
All this the secretary did, and her markings on the check, so made, 
have been held below to have -constituted a “material alteration”, 
absolutely voiding the instrument. As it turned out later, the bank 
itself had made a mistake and, having mislaid the letter originally 
presented to it when Dr. Snyder opened the account for Anne Marie 
Goebel at its Lexington branch, had credited the original $16,000 
to the account of one Anna Marie Goebel at the bank’s Fordham 
branch. Dr. Snyder’s secretary, after changing the word “Lex- 
ington” to “Fordham”, at the bank’s own suggestion, put it into 
Dr. Snyder’s bank for deposit, whereupon it passed through the 
Clearing House, and was, on June 28, debited against the Fordham 
branch account into which the bank had, by mistake, put Miss Goebel’s 
$16,000 deposit. 

All the above came to light on Friday, July 7, 1939, the day 
before Miss Goebel’s death. The bank discovered its error, or series 
of errors, and began to reverse the processes, so as to make the 
matter right. On that day the Fordham branch debited Anna M. 
Goebel’s ledger account there in the amount of $16,000 and credited 
that account $5,000 (for the check). On the same day the Lexington 
branch did what it had been instructed on June 23rd to do—it opened 
a $16,000 account in the name of Anné Marie Goebel. Because 
of its own rules or customs, it did not, however, debit that newly 
opened “Lexington Branch” account with the amount of the $5,000 
check until it had actually received that instrument back from its 
Fordham branch. The check did not arrive at the Lexington branch 
until July 10, two days after Miss Goebel’s death. Because of that 
fact, the holdings below are that the check was not “paid” until 
after her death, and that at the time of her death the transaction 
between Miss Goebel and Dr. Snyder was a mere uncompleted gift. 
To this we cannot agree. On the day before the death, the confusion 
had been all cleared away and the bank had put into motion all 
the procedures necessary to straighten out the books. Nothing done 
afterwards by the bank was any more than a detailed carrying 
out of the bank’s procedures for correcting its records (see Sokoloff 
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v. Nat. City Bank, 250 N. Y., 69, 76, '77; Baldwin’s Bank v. Smith, 
215 N. Y., 76, 84). Actually the $5,000 check of June 27 had 
been “paid” long before the blunder was discovered, since that check, 
in due course, had been charged by the Corn Exchange Bank itself 
against the very account into which it had put the $16,000 deposit. 
The check was issued as an order or draft against that $16,000 
owing by the bank to Miss Goebel. When that draft was honored 
and an appropriate $5,000 debit made against the $16,000 credit, 
and a corresponding $5,000 credit (never revoked) made to Dr. Sny- 
der’s own bank of deposit, the check was in fact and in law “paid,” 
and we so hold. 

As to the character and effect of the “alteration” also, we find 
ourselves in disagreement with the holdings below. We do not think 
that the substitution of the word “Fordham” for the word “Lex- 
ington” was in any way material. An alteration it was, but the 
instrument as so altered expressed and effectuated the exact and 
unquestioned intent of the maker. The purpose of Miss Goebel was 
to draw a draft on the Corn Exchange Bank, her debtor, in favor 
of Dr. Snyder, for $5,000, to be subtracted from the credit standing 
in her favor with that bank. The Corn Exchange Bank is a single 
corporation, and was the sole debtor, no matter how many branches 
it maintained. Section 350 of the Negotiable Instruments Law, 
making branches separate banks for certain purposes of collection 
inter ses of deposited items, has no bearing on this case. Nor was 
this a “material alteration” within the language or purpose of sec- 
tions 205 and 206 of the Negotiable Instruments Law. The change 
in the check was “ to make it express the real bargain of the parties” 
(Lehman, J., in Levy v. Arons, 81 Misc., 165, 166, quoting from 
Booth v. Powers, 56 N. Y., 22, 31). 

The orders should be reversed, with costs to all parties appear- 
ing separately and filing briefs, and the matter remitted to the 
Surrogate’s Court for further proceedings not inconsistent here- 





BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Bank Depositor Precluded from Asserting Right of 
Set-Off 


Bassett, Bank Commissioner v. Mechanics Bank of New Haven, Supreme 
Court of Errors of Connecticut, 45 Atl, Rep. (2d) 155 


Where a bank depositor gives a bank negotiable notes for its 
indebtedness, it voluntarily places itself in a position where the bank 
may sell or pledge the notes, and if the result of the bank’s dealing 
with them is to deprive the depositor of a right of set-off which it 
might otherwise have, it is held that no equity is thereby created in 
depositor’s favor. 

Plaintiff, a depositor in defendant bank, was indebted to the 
commercial department of the bank in the sum of $29,000, represented 
by five negotiable notes executed by plaintiff to bank as payee. Later 
the bank pledged the notes together with certain other assets with 
the Reconstruction Finance Corporation (hereinafter referred to 
as the R.F.C.) as collateral for a loan. The R.F.C. under the terms 
of the note representing the loan, had the right to collect any sums 
due on the collateral it received or otherwise convert it into money. 

Subsequent thereto the bank was closed and placed under 
receivership and on that day the plaintiff had $8,113.40 on deposit 
in the commercial department of the bank. As the loan by the R. F. C. 
was not paid, it proceeded to realize upon the collateral it held and 
pursuant thereto the plaintiff under protest paid to the R. F.C. the 
full amount due on the note, plus interest. Thereafter the indebted- 
ness of the bank having been satisfied, the R. F.C. turned back to 
the receiver a considerable amount of the collateral it held. The 
plaintiff had received $3,245.36 in dividends upon its deposit. 

Plaintiff contended that the difference between the amount of its 
deposit in the bank when it went into receivership and the amount 
the plaintiff received in dividends should be paid to the plaintiff by 
= rng 4 out of the proceeds of the collateral returned to him by 

eR. F. C. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 806. 
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It was held that the plaintiff was not entitled to receive from the 
collateral returned by the R. F. C. an amount equal to the unpaid 
portion of its deposit in the commercial department of the bank. 


Case Reserved from Superior Court, New Haven County; MELLITZ, 
Judge. 

In the matter of the receivership of the Mechanics Bank of New 
Haven. On the application of the Sponge Rubber Products Company 
to require George J. Bassett, Bank Commissioner, as successor receiver 
of the bank, to pay applicant $4,868 from the proceeds of the sale of 
collateral returned to the receiver by the Reconstruction Finance Cor- 
poration after satisfaction of the bank’s indebtedness to such corpora- 
tion, brought to the superior court and reserved thereby for the advice 
of the Supreme Court of Errors. 

Application denied. 

William F. Healey, of Derby, for applicant, Sponge Rubber Products 
Co. 

A. Frederick Mignone, of New Haven (Vincent P. Dooley, of New 
Haven, on the brief), for City of New Haven. 

Robert M. Dowling, Asst. Atty. Gen., and William L. Hadden, Atty. 
Gen., for bank commissioner, successor receiver of defendant. 


MALTBIE, C. J.—The defendant bank is in receivership and the 
controversy before us arises out of the application of the Sponge Rubber 
Products Company, hereafter called the plaintiff, a depositor, asking 
that it be paid from the proceeds of certain property in the hands of the 
receiver the difference between the amount of its deposit when the 
receivership began and the dividends it has received. On May 28, 1932, 
the plaintiff was indebted to the commercial department of the bank to 
the amount of $29,000, represented by five negotiable notes, all un- 
secured and none then due. On that day the bank borrowed a large sum 
from the Reconstruction Finance Corporation and pledged certain of its 
assets, including these notes, to secure the loan. The finance corpora- 
tion, under the terms of the note representing the loan, had the right to 
collect any sums due on the collateral it received, or otherwise to convert 
it into money. The bank was closed by order of the bank commissioner 
and placed in receivership on June 8, 1932, and has been in receivership 
ever since. On that day the plaintiff had $8,113.40 on deposit in its 
commercial department. As the loan by the finance corporation was not 
paid, it proceeded to realize upon the collateral it held. Before June 12, 
1940, the plaintiff, under protest, paid to the corporation the full amount 
due on the notes, with a considerable sum in addition as interest. On 
November 1, 1944, the indebtedness of the bank to the finance corpora- 
tion had been. satisfied, and it turned back to the receiver a considerable 
amount of the collateral it held. The plaintiff has received $3,245.36 in 
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dividends upon its deposit. The plaintiff’s claim is that the difference 
between the amount of its deposit in the bank when it went into receiver- 
ship and the amount the plaintiff has received in dividends should be 
paid to it by the receiver out of the proceeds of the collateral returned 
to him by the corporation. There are several others who were depositors 
in the commercial department of the bank who are in the same situation 
as the plaintiff and who could advance a like claim. 


As the plaintiff’s deposit was in, and its debt was owing to, the 
commercial department of the bank, had the notes given by the plaintiff 
passed into the hands of the receiver, it would have been entitled to 
have its deposit set off against them and its debt thereby reduced. 
Lippitt v. Thames Loan & Trust Co., 88 Conn. 185, 194, 90 A. 369; 
Searle v. Crampton, 118 Conn, 42, 44, 170 A. 480. 


There is a sharp difference in judicial opinion upon the question 
whether, having paid the amount due on the notes to the pledgee, the 
plaintiff should be granted the relief it asks. A number of cases bearing 
upon this question are gathered in a note in 139 A. L. R. 723, and 
counsel have cited a few additional authorities. The decision in Becker 
v. Seymour, 71 Minn. 394, 73 N. W. 1096, where the court, under similar 
facts, upheld the claim of the depositor, assumed that there was some 
equitable right on his part to have the other collateral in the hands of 
the pledgee applied to the loan before it sought to avail itself of his 
note; this decision was followed in Hall v. Burrell, 22 Colo. App. 278, 
282, 124 P. 751; Merchants’ Ice & Fuel Co. v. Holland Baking Co., 223 
Mo. App. 93, 97, 8 S. W. 2d 1030; Schaeffer v. Ruden, 61 S. D. 64, 246 
N. W. 105; but, if there was any such equity present in those cases, 
there certainly was none in this case. The only other authorities cited 
to us which directly support the plaintiff’s claim are In re Northwestern 
Trust Co., 339 Pa. 1, 4, 14 A.2d 96, and Ex parte Mechanics F. S. & L. 
Ass’n, 199 8. C. 28, 18 S. E. 2d 592, 1389 A. L. R. 714, in the latter of 
which the chief justice filed a vigorous dissent. These decisions seem 
to rest upon two grounds: One is that, in this way, parity among 
creditors might be brought about; and the other, that, as the money 
collected from the plaintiff materially assisted in paying the bank’s 
debt to the finance corporation, and this in turn had the effect of bringing 
back into the hands of the receiver the excess of the collateral above the 
loan, the plaintiff, deprived of its right to set off its deposit against its 
debt to the bank, should in equity be entitled to receive from the property 
returned the amount it might have set off or so much of it as could be 
paid from those assets. 

Neither of these grounds will stand analysis. No doubt, any depositor 
whose note, pledged to the finance corporation, was returned to the bank 
might set off against his indebtedness on it the amount of any deposit 
he had in the commercial department of the bank. Williams v. Burgess, 
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74 W. Va. 623, 627, 82 S. E. 507, Ann. Cas. 1917C, 1185; Ellerbe v. 
Studebaker Corporation of America, 4 Cir., 21 F. 2d 993, 997. As 
between a depositor in the commercial department whose note to the 
bank had been pledged to the finance corporation, or such a depositor 
whose note had not been so pledged, and the plaintiff, the allowance of 
the latter’s claim might or might not produce parity, according as the 
amount of collateral returned and applicable to the note of the plaintiff, 
together with any dividends it had received, did or did not equal the 
amount of its deposit. As between a depositor who was not indebted 
to the bank and the plaintiff, the result of the allowance of the claim 
would mean that the plaintiff would get back a larger, and it might be 
a much larger, proportion of its deposit from the assets of the bank. 
But the most glaring inequality would be between the depositor who had 
given a note to the bank which it had sold just prior to the receivership 
and one in the plaintiff’s position; for the former’s right to any return 
upon his deposit other than such dividends as he might receive would 
be completely gone. In fact, it is a consideration of the case of such a 
depositor which discloses the fallacy in the reasoning of those decisions 
supporting the plaintiff’s claim. It might well be that, by the sale, on 
the eve of the receivership, of a note which a depositor had given the 
bank, its assets were materially increased, yet certainly he could not 
claim, on that account, any preference against its general assets or against 
the proceeds of the sale. 
While the notes were held by the finance corporation, no doubt the 
bank had, and its receiver continued to have, a general property in 
them. Reiley v. Healey, 122 Conn. 64, 71, 187 A. 661. But had the 
corporation sold them, as it might have done under the agreement with 
the bank, that property would have been gone just as completely and 
with the same effect upon the rights of the parties as though the bank 
~ had sold the notes outright in the first instance; and certainly, that the 
finance corporation collected upon them instead of selling them cannot 
change the plaintiff’s rights. When the plaintiff gave the bank negotiable 
notes for its indebtedness, it voluntarily placed itself in a position where 
the bank might sell or pledge the notes; and if the result of the bank’s 
dealings with them is to deprive the plaintiff of a right of set-off which 
it might otherwise have had, this does not create any equity in its favor. 
As illustrative of this proposition, we call attention to one of the questions 
before us in Bassett v. City Bank & Trust Co., 115 Conn. 1, 8, 160 A. 
60, 81 A. L. R. 1488. In a bank which had both a commercial and a 
savings department, certain notes in the former were transferred to the 
latter in return for assets of similar value, and we held that the indebted- 
“ness represented by the notes could not be set off against a deposit in 
either department. We agree with the decisions denying such a claim 
as that made by the plaintiff. Balbach v. Frelinghuysen, C. C., 15 F. 
675, 686; Leach v. City-Commercial Savings Bank, 207 Towa 1254, 1268, 
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219 N. W. 496; see also In re Liquidation of Canal Bank & Trust Co.,. 
182 La. 421, 430, 162 So, 31, 102 A. L. R. 1091. 

To the first question propounded, asking, in effect, whether the plain- 
tiff is entitled to receive from the collateral returned to the receiver by 
the Reconstruction Finance Corporation an amount equal to the unpaid 
portion of its deposit in the commercial department of the bank, we 
answer ‘‘No.’’ In view of this conclusion, the other questions pro- 
pounded require no answer. 

No costs will be taxed in this court to either party. 

In this opinon the other Judges concurred. 


Additional Full Assessment Against Bank Stockholders 
Held Invalid 


Freeman v. Abraham, Supreme Court of Pennsylvania, 43 Atl. Rep. 
(2d) 226 


A receiver of a closed bank having made a 100 per cent assess- 
ment against the stockholders in 1943 cannot thereafter, due to in- 
sufficiency of notice and demand for payment of said assessment, 
make another 100 per cent assessment against the stockholders. In 
order to enforce the liability against the stockholders it is necessary 
that a new notice and demand for payment be made in compliance 
with the provisions of the Banking Code. The defect in 1943 notice 
cannot be remedied by a new assessment in 1943 even though the 
latter notices are in proper form inasmuch as said notices are with 


reference to the 1943 assessment. A new and legal notice may be 
given by the receiver based on the 1934 assessment. 


Assumpsit by William C. Freeman, successor to William D. Gordon, 
Secretary of Banking, receiver of Pennsylvania Deposit Bank of McKees- 
port, against S. H. Abraham, to recover on a stockholder’s assessment. 
From a judgment on a directed verdict for defendant, plaintiff appeals. 

Appeal dismissed. 

Francis Taptich, of Pittsburgh, John W. Lord, Jr., Sp. Deputy Atty. 
Gen., and James H. Duff, Atty. Gen., for appellant. 

A. M. Simon, of Pittsburgh, for appellee. 

ALLEN M. STEARNE, J.—This appeal raises the question whether 
the Secretary of Banking, as receiver of a closed bank, having made one 
assessment for 100 per cent against the stockholders, may subsequently 
make another assessment for 100 per cent against the same stockholders. 
The court below held. that he may not. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1460. 
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On January 27, 1932, the Secretary of Banking, as receiver, entered 
into possession of The Pennsylvania Deposit Bank of McKeesport. On 
March 22, 1932, he concluded that the bank should be liquidated. On 
May 31, 1934, the Secretary, having determined that the bank’s assets 
were insufficient to pay creditors in full, made a 100 per cent assessment 
against the stockholders, in accordance with the Department of Banking 
Code of 1933, P. L. 565, 71 P. S. § 733—1 et seq. Notices were sent to 
the stockholders demanding payment by June 30, 1934. It would 
appear from plaintiff’s exhibit ‘‘B’’ to the statement of claim that some 
of the stockholders have made full or partial payments on account of 
this assessment and an assessment hereafter referred to. Others have 
not, including the defendant. 

The Secretary of Banking, becoming apprehensive concerning the 
sufficiency of the notice which he had given under the 1934 assessment, 
and ignoring the advice of his counsel to give all stockholders new and 
valid notices of such assessment, on October 18, 1943, made a second 
assessment of 100 per cent against all stockholders. Notices were sent 
to the stockholders. The regularity of such later notices is conceded. 
A suit in assumpsit was then instituted against defendant on January 
28, 1944, to collect such 1943 assessment. An affidavit of defense was 
filed and issue joined. After the trial in the court below, the jury was 
directed to render a verdict for defendant. Motions for new trial and 
for judgment for the plaintiff n. o. v. were dismissed by the court. 

The learned court below accurately stated: ‘‘The Banking Depart- 
ment is authorized by the applicable statutes to make as many assess- 
ments as may be necessary upon the stockholders in order to pay the 
debts of the bank, provided, the total number of assessments does not 
exceed one hundred per cent of the par value of the outstanding capital 
stock.’’ 

Counsel for the appellant concedes that no assessment is enforceable 
unless it is accompanied by a legal notice of such assessment and demand 
for payment; and that the notice and demand concerning the assessment 
of 1934 did not comply with the Banking Code ‘and hence was insufficient 
to impose liability upon the stockholders. He vigorously argues that 
this irregularity was corrected, not by a new and amended notice of the 
1934 assessment, but by a new 100 per cent assessment on October 18, 
1943, with notice and demand made thereon (the basis of the instant 
suit.) We agree with the learned court below that appellant’s conten- 
tion is without merit. 

Appellant fails to distinguish between an assessment and the pre- 
scribed statutory method of imposing liability under the assessment _ 
upon individual stockholders. Section 723 of the Department of Banking 
Code, 71 P. S. § 733-723, provides as follows: ‘‘A. If at any time after he 
takes possession of a corporation as receiver, it shall appear to the 
secretary that the assets of such corporation will be insufficient to pay in 
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full its debts to depositors and other creditors, he shall, as soon as’ 
expedient, estimate the amount which shall be assessed ‘against all share- 
holders who are, under these circumstances, personally liable for any 
part of the debts of such corporation, by reason of their ownership of 
such shares. He shall assess against such shareholders the amount which 
he then deems necessary for the payment of such debts, not however 
exceeding the maximum liability of such shareholders, as provided by 
law. The secretary shall send to every such shareholder by registered 
mail to the address which appears on the records of the corporation, 
or if none appears there, then to his last known address, a demand that 
the amount assessed against him be paid. Such demand shall state the 
total amount assessed by the secretary against all the shareholders, and 
the specific amount to be paid by the particular shareholder. It shall 
also designate a period within which such assessment shall be paid, such 
period to be not less than thirty days after the date of the sending of the 
notice. If any shareholders shall not pay the amount assessed against 
them, the secretary may institute actions at law or in equity against them, 
either severally or jointly, for the amount of such assessment, together 
with interest from the date designated in the notice from the secretary, 
for the payment of such assessment. In such action, the written state- 
ment of the secretary, signed by him in his official capacity as receiver 
and bearing the seal of the department, asserting that the assets of the 
corporation appear insufficient to meet its liabilities to depositors and 
other creditors, that consequently he has made an assessment against 
the shareholder or shareholders being sued, that the period designated for 
the payment of the assessment has expired, and that the value of the 
assets of the corporation and the liabilities of such corporations are as 
set forth, shall be prima facie evidence of the facts therein stated. 
B. The secretary may make as many partial assessments as shall appear 
expedient, until the total liability of the shareholders, or the total amount 
necessary to pay in full the depositors and other creditors of the corpora- 
tion, has been assessed.’’ 

It is clear, therefore, that the code provides for a general assessment 
against all stockholders. Each individual stockholder becomes liable 
under the assessment after he is notified of such assessment by registered 
mail and of the amount due by him thereunder, with a demand for pay- 
ment not less than thirty days thereafter. 

To adopt appellant’s contention would result in a most anomalous 
situation. This record does not disclose what notices were sent and the 
contents thereof under the 1934 assessments. Neither does Schedule B 
disclose whether payments were made by stockholders under the 1934 
assessment or under the 1943 assessment. Suits under the 1943 assess- 
ments, with a prior valid assessment outstanding, would result in untold 
confusion. It is apparent that in order to enforce the liability of the 
defendant stockholder it will be necessary to mail to him, in the manner 





328 THE BANKING LAW JOURNAL 


prescribed in the Code, a proper legal notice of such assessment and 
demand of payment thereof. If notice and demand have not been given 
in the prescribed statutory manner, new and legal notice may still be 
given based on the 1934 assessment. 

Appellee contends that an action against him under the assessment 
of 1934 would now be barred by the statute of limitations. That question 
is not before us. However, we may call attention in that connection to 
our decisions in Freeman, etc., v. Rogal, 351 Pa. 266, 40 A. 2d 853, and 
in Freeman v. Brady et al., 352 Pa. 249, 42 A. 2d 451. 

The appeal from the judgment is dismissed, without prejudice to the 
enforcement and collection of appellee’s liability, if any, under the 
assessment of 1934. 


MAXEY, C. J. (dissenting).—I dissent from the majority opinion. 
It is clear to me that the Secretary of Banking made no assessment 
against the appellee which imposed any liability on him until that 
official on January 28, 1944 ‘‘assessed’’ him the amount he ‘‘deemed 
necessary’’ and sent him ‘‘by registered mail . . . a demand that the 
amount assessed against him be paid.’’ Then and not until then did this 
shareholder’s obligation to pay, and the Secretary’s right to collect from 
hin, arise. 

The measure of the maximum liability of a shareholder of an insolvent 
bank to a levy to help make up the insufficiency of the bank’s assets, is 
100 per cent of the par value of his stock. Under Section 723 of the 
Banking Code, 71 P. S. § 733—723, no such liability rests upon a share- 
holder until the Secretary of Banking, as the Receiver of the closed bank, 
(1) ‘‘assesses’’ against the shareholders the amount which the Secretary 
‘deems necessary for the payment of such debts, not however exceeding 
the maximum liability of such shareholders, as provided by law,’’ and 
(2) ‘‘[sends] to every such shareholder by registered mail to the address 
which appears on the records of the corporation, or if none appears there, 
then to his last known address, a demand that the amount assessed against 
him be paid.”’ 

Since no such ‘‘demand’’ was made upon this shareholder after the 
making of the 1934 ‘‘assessment’’ it follows that the latter imposed no 
liability upon him. There was no power to collect anything from this 
defendant until the demand prescribed by statute as a prerequisite to a 
shareholder’s liability was made. A cause of action accrues only when 
one has the right to institute a suit. McDonald v. Leverington Construc- 
tion Co., 331 Pa, 381, 382, 200 A. 8, 9. This court has declared unequiv- 
ocally that the statute of limitations begins to run against the Secretary 
of Banking as Receiver of a closed bank ‘‘only from the date when, by 
proper notice to the stockholders, he demanded that payment [of the 
assessment] should be made:’’ Bell, Secretary v. Brady et al., 346 Pa. 
666, 670, 31 A. 2d 547, 549. It was decided in Freeman v. Rogal, 351 
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Pa. 266, 40 A. 2d 853, and in earlier cases that the statute of limitations . 
against a Receiver of a closed bank does not begin to run until the 
Receiver makes the levy he is authorized to make. This consists of an 
assessment plus a demand made in statutory form. 

The verb ‘‘assess’’ has two meanings: (1) ‘‘To determine the amount 
of’’ a tax or charge, and (2) ‘‘to determine and impose a tax’’ or charge. 
(See any standard dictionary.) When Section 723 of the Banking Code 
uses the phrase ‘‘He [the Secretary] shall assess against such share- 
holders the amount which he then deems necessary,’’ ete., it obviously 
uses ‘‘assess’’ in the first named sense. The Secretary’s ‘‘determination’’ 
does not become a legal levy until he makes a ‘‘demand that the amount 
assessed against’’ the shareholder ‘‘be paid’’ and designates within what 
period it shall be paid and sends a notice of this demand and time desig- 
nation to the shareholder ‘‘by registered mail.’’ Until all this is done 
the Secretary’s power to make a levy is not exhausted or impaired. 
When the Secretary determines the amount which shall be assessed 
against the shareholders, his ‘‘determination’’ alone is a mere ‘‘brutum 
fulmen’’ which does not affect his authority to make later a 100 per cent 
assessment because his compliance with all the statutory prescriptions 
as to demand and notice is necessary to make his assessment a jural act 
giving rise to rights and obligations. It is the ‘‘demand’’ and ‘‘notice’’ 
which gives the ‘‘assessment’’ its legal compulsion. The error in the 
reasoning of the court below is in its statements: ‘‘. . . the Banking 
Department on May 31, 1934 levied a one hundred per cent assessment 
...’? and thereby its power to levy assessments against shareholders was 
‘‘fully exercised.’’ The answer to this is: The Secretary ‘‘determined’’ 
in 1934 on such an assessment but never ‘‘levied’’ it, and therefore his 
power was not ‘‘fully exercised.’’ 

The fact that a few of the shareholders ‘‘made full or partial pay- 
ments on account of this [1934] assessment’’ (‘as the majority opinion 
states) is immaterial in this issue between the Secretary of Banking and 
this one defendant. A shareholder who received by registered mail the 
demand for payment which the statute prescribes as an essential of the 
liability of a shareholder of a closed bank would be discharging a legal 
obligation by paying the assessment. A shareholder who, like this 
appellee shareholder, received no demand iin statutory form for the pay- 
ment of the 1934 ‘‘determination’’ or ‘‘assessment,’’ was under no 
obligation to pay anything and, of course, the Secretary, in that state 
of the record, had no right to make him pay. As to this defendant no 
assessment which carried with it any legal compulsion was made against 
him until the 1944 assessment, followed by due demand, was made. 
Therefore, he (and any shareholder similarly situated) was and is in 
no position to complain that he was assessed twice. It is obvious that 
he was not assessed twice, for the simple reason that he never received 
the demand and notice by registered mail which section 723 of the Bank- 
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ing Code makes exactly as essential to a shareholder’s legal liability to 
pay as it makes what it calls the ‘‘assessment of the amount which he 
[the Secretary] then deems necessary.’’ This ‘‘assessment’’ is obviously 
the Secretary’s computation or determination of the amount needed from 
the shareholder. Before the Secretary can proceed to collect from the 
shareholder, he must under the statute take a second equally important 
step, which is, as already pointed out, (1) make a formal demand on the 
shareholder for payment, (2) designate the period within which payment 
must be made, and (3) send to the shareholder a notice of this demand 
and period for payment, ‘‘by registered mail.’’ 

In this case the Secretary of Banking determined upon an assessment 
of $100,000 against the shareholders of this closed bank. Forty-one of 
the shareholders who would have had a liability of $80,950 if they had 
received a demand in due form of the Secretary’s determination or 
‘‘assessment’’ have paid nothing on their statutory liability. 

If the action of the court below is sustained, substantial practical 
difficulties will be put in the way of the Secretary of Banking’s collection 
of anything from the shareholders of this bank who have up to this time 
paid nothing. For one thing, demands and notices under the 1934 assess- 
ment will now have to be sent out ‘‘by registered mail,’’ and separate 
suits in assessments and statements of claim will have to be filed by the 
Secretary of Banking in each case, because the pending suits based on the 
1944 assessment will now be of no avail. As the Secretary of Banking 
has about completed his liquidation of closed banks and has dispensed 
with the service of most of his legal staff, it will probably be necessary 
for him, in order to begin new cases against these shareholders, to engage 
additional counsel. I see no reason why the Secretary of Banking and 
the Commonwealth should be put to this unnecessary annoyance and 
expense. 

Furthermore, if we would decide that the defendant’s obligation to 
pay the assessment made by the Secretary of Banking did not arise until 
a demand for a payment was made in the manner prescribed by the 
Banking Code and the 1934 mere determination of liability created no 
respective rights and obligations in the parties, we would thereby avoid 
any troublesome question as to when the statute of limitation began to 
run in the defendant’s favor. If the 1934 determination (i.e. ‘‘assess- 
ment’’) gave the Secretary of Banking the right to collect from this 
defendant the amount then ‘‘determined,’’ it would be logical to hold 
that the statute of limitation began to run from the date of that deter- 
mination. If the ‘‘assessment’’ of 1934 gave the Secretary of Banking 
no right to collect anything from this shareholder until a demand for 
payment was made in statutory form, it follows that the 1934 assessment 
standing alone vested in the Secretary no legal right whatever to collect 
anything from this shareholder and consequently it did not impair in 
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any way the Secretary’s right to make an effective assessment against 
the shareholder in 1944. 

I would let the suits now pending under the 1944 assessments, which 
were followed by due demand and statutory notice, proceed to final 
judgments. 

Mr. Justice DREW and Mr. Justice PATTERSON concur in this 
dissent. 


Possession of Note by Maker Not Presumption of 
Payment or Discharge 


Heavin v. Sutherlin; Appellate Court of Indiana, 64 N. E, Rep. (2d) 43 


A $10,000 note signed by decedent was found in an iron safe in 
his office at the time of his death. The note was dated January 1, 
1943, payable to his first cousin one year after date, with interest 
at 2 per cent. It bore indorsements showing interest paid regularly 
each month, the last showing interest paid to October 1, 1943. 
Decedent died October 22, 1943. 

It was held that decedent’s possession of the note before maturity 
raised no presumption of payment or discharge. The note itself 
disclosed that it was uncancelled, was not yet due at the time of 
the decedent’s death, and that he had paid interest on it to a date 
shortly before his death. The $10,000 note represented money loaned 
to decedent, and before his death payee of note had taken it to 
decedent’s safe in his office for safe keeping and because she wanted 
him to have it if she died first. If he died first, she expected pay- 
ment from his estate. 


Proceeding in the matter of the estate of Alonzo Cook, deceased, 
wherein Lenora J. Sutherlin filed a claim on four notes. From a judg- 
ment allowing claimant a recovery on the notes, Henry M. Heavin, as 
executor of the estate of Alonzo Cook, deceased, appeals. 

Affirmed. 

Frank Stoessel and Gillen & Lyons, all of Greencastle, and John W. 
Baumunk, of Brazil, for appellant. 

Hughes & Hughes, of Greencastle, and Harvey L. Fisher, of Brazil, 
for appellee. 


DRAPER, J.—The appellee, claimant below, filed her claim in five 
paragraphs against the estate of Alonzo Cook, deceased. The first was 
on a note for $10,000, the second, third and fourth were on three smaller 
notes, and the fifth was for money loaned. She recovered on the first 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1208. 
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four paragraphs. The appellant here challenges only her recovery on 
the first. 

At the trial the decedent’s signature to the $10,000 note was proven. 
The note was in appellee’s possession and was introduced in evidence. 
It was dated January 1, 1943, payable to the appellee one year after 
date, with interest at two per-cent. It bore endorsements showing 
interest paid regularly each month, the last showing interest paid to 
October 1, 1943. Some evidence concerning the claimant’s close friend- 
ship with the decedent and concerning the decedent’s business and 
financial status prior to his death was then introduced. Following that 
the appellee took the stand in her on behalf, but her testimony was 
objected to and the court made the following statement: ‘‘It appearing 
to the Court that the claimant has made a prima facia (case), the 
Court is of the opinion, in view of claimant’s advanced age and other 
circumstances now revealed by the evidence at this time, that justice 
ean best be done by hearing the claimant’s testimony and by hearing 
that testimony before the defendant is forced to go forth with its 
defense, therefore the Court now calls the claimant as a witness herein 
and announces that it will permit counsel for the claimant and defendant 
to examine and cross-examine the claimant. To which ruling of the 
Court the defendant at the time excepts, and the Court of its own 
motion now strikes out all testimony given at this time by the claimant 
and directs the attorney for the claimant to proceed with the examination 
from the beginning to which ruling of the Court the defendant at the 
time excepts.’’ 

The appellee then testified she was eighty-five years of age, and a 
first cousin of the decedent; that he last paid interest on the note 
October 1, 1943, and died October 22, 1943; that he had an iron safe 
in his office, and he had given her the combination of the safe and had let 
her have a box in it in which to keep her papers, and she had kept papers 
in the safe for years—ever since he got the safe. That the $10,000 
note represented money loaned to the decedent, and before his death 
she had taken it there for safe keeping and because she wanted him to 
have it if she died first, as she thought a lot of him. If he died first, 
she expected payment from his estate, and if she died first, he would 
get the note. After he died she went to his office with the appellant 
executor, the assessor, an attorney and several others, and in the safe 
they found a bond, the $10,000 note, and some other notes, all belonging 
to her. She asked n® one’s permission, but took the bond, note and 
other papers because they were hers. No one, including the executor, 
objected to her taking the note or other papers or ever asked her to 
return any of them. 

The appellant’s evidence followed the testimony of the appellee. 
It had to do with the finding of tthe note and other papers in the safe, 
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and with the time and manner of their removal. It was in substantial 
accord with that given on the same subject by the appellee. 

Section 2-1715, Burns’ 1933, provides that: ‘‘In suits or proceedings 
in which an executor or administrator is a party, involving matters 
which occurred during the lifetime of the decedent, where a judgment 
or allowance may be made or rendered for or against the estate 
represented by such executor or administrator, any person who is a 
necessary party to the issue or record, whose interest is adverse to 
such estate shall not be a competent witness as to such matters against 
such estate: ...’’ ; 

Section 2-1718 provides with reference to Section 2-1715, supra, 
that: ‘‘the court may, in its discretion, require any party to a suit 
or other person to testify, and any abuse of such discretion shall be 
reviewable on appeal.’’ 

The question presented, in different ways, is whether the court 
abused its discretion in calling the appellee and permitting her to 
testify as above stated. 

It is admitted by both parties that the discretion vested in the 
trial court should be-exercised with great care; that this court should 
examine into the circumstances under which the discretion was 
exercised ; and that the question as to whether discretion was properly 


or improperly exercised must depend upon the particular facts in 
each case, 


When the appellee was called to testify, she had already made a 
prima facie case, and so her recovery was not grounded alone upon 
her testimony at the trial. The note itself disclosed that it was un- 
cancelled, was not yet due at ithe time of the decedent’s death, and that 
he had paid interest on it to a date shortly before his death. His 
possession of the note before maturity, if, under ‘the facts, it can be 
said he was in possession of it, raised no presumption of payment or 
discharge. Ebersole at al. v. Redding, 1864, 22 Ind. 232. See also note 
at page 882 of 70 A.L.R. The circumstance of its being found in the 
decedent’s strongbox was, however, sufficient to justify the trial court 
in requiring the appellee to testify concerning it, to the end that justice 
might not misearry. That, after all, is the purpose for which Section 
2-1718 was enacted. 

The statute does not provide for the calling of such witnesses at 
any particular time. They have frequenitly been called after a prima 
facie case has been made, and before any defense has been interposed. 
See Talbott, Administrator, v. Barber, 1894, 11 Ind, App. 1, 38 N.E 487, 
54 Am.St.Rep. 491; Dearing v. Coulson, 1911, 48 Ind.App. 414, 96 
N.E. 9; Christman, Admr., v. Hack, 1927, 86 Ind.App. 79, 156 N.E. 
165. In doing so in this case, the court anticipated a defense which 
had not and might not have been offered. We find no abuse of dis- 





334 THE BANKING LAW JOURNAL 


cretion in that regard, for if the appellee’s testimony was premature, 
it worked no hardship upon the appellant in this case and was, perhaps, 
to his advantage, since it afforded him the opportunity to examine 
before going forward with his defense. 

We find no abuse of discretion and the judgment is therefore 
affirmed. 


Execution of New Note Constitutes Waiver of Defense 
Known to Maker of Old Note 


Peters v. Citizens National Bank in Okmulgee, Supreme Court of 
Oklahoma, 165 Pac. Rep. (2d) 336 


A party cannot renew a note to which a defense within his 
knowledge could have been made and then assert a defense after 
continued payment on the note. 

Defendant was indebted to plaintiff bank and the indebtedness 
was secured by certain shares of stock held by the bank as collateral. 
There had been an agreement at the time of the execution of the 
note for said indebtdness that the defendant’s interest would be 
protected at all times in the sale of the collateral. Subsequent 
thereto the collateral was sold and defendant was informed of 
the sale and the application of the proceeds on the indebtedness. 
Defendant objected to the manner of the sale of the collateral 
but nevertheless executed the note in question in instant action. 

It was held that defendant’s counterclaim could not be sustained. 
The court sustained the plaintiff’s demurrer to defendant’s answer 
and counterclaim. The note was executed by the defendant after 
full knowledge of the transaction relating to the sale of the collateral. 
At all times after the sale of the collateral defendant knew or was 
charged with knowledge of the sale and whether it was legal, or 
constituted a conversion of the collateral. It was defendant’s duty 
to investigate the transaction prior to execution of the note. The 
defendant’s reliance on ithe statement as to the method of sale and 
the subsequent execution of the new note merged all negotiations 
leading up to the transaction in the execution of the new note. 


Action upon a note by the Citizens National Bank in Okmulgee, Okl., 
a corporation, against L. B. Peters, wherein defendant filed a counter- 
claim. From an order of the trial court sustaining a demurrer to the 
answer and counterclaim of defendant and entering judgment for 
the plaintiff, defendant appeals. 

Affirmed. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1347. 
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E. E. Buckholts, of Tulsa, and W. A. Barnett, of Okmulgee, for. 
plaintiff in error. 
Steele & Boatman, of Okmulgee, for defendant in error. 


PER CURIAM.—This action was commenced by the Citizens National 
Bank in Okmulgee, Oklahoma, a corporation, hereinafter called plaintiff, 
against L. B. Peters to recover on a promissory note executed on the 4th 
day of April, 1936, said note being due and payable 90 days after date 
in the principal sum of $1,000. The last interest payment was made 
on said obligation on January 11, 1944, which paid the interest to 
November 4, 1943. 

The defendant waived the issuance of summons and made an ap- 
pearance and filed an answer and counterclaim which, in substance, 
alleged that prior to the execution of the note in question he was indebted 
to the said bank or its predecessor in ‘the sum of $4,178.34; that said 
indebtedness was secured by one hundred shares of capital stock of 
International Nickel of Canada, one hundred shares of capital stock 
of United Founders, and thirty-three shares of capital stock of Superior 
Oil Company; that in pursuance of a conversation had with one of 
the officers of plaintiff, or its predecessor, it was agreed that the interest 
of the defendant would be protected at all times in the sale of certain 
collateral; but that during his absence said collateral was sold; that 
on his return he was advised that said collateral had been legally sold 
and the proceeds applied on the indebtedness; that he objected 
strenuously to the manner of sale of said collateral and the lack of 
protection offered by the officer of plaintiff’s predecessor; that in 
pursuance of such conversations he thereupon executed the note in 
question. 

He admits the payments as above stated. The court sustained a 
demurrer to defendant’s answer and counterclaim. We are of the 
opinion and hold that the trial court did not err in sustaining the 
demurrer to the answer and counterclaim. The note was made in 
1936, after full knowledge of the transaction relating to the sale 
of the securities. If the defendant chose to rely upon the statement 
of the officers of the plaintiff or its predecessor and executed the note 
of April 4, 1936, he was bound and charged with all the transactions 
up to said date. See First National Bank v. Harkey, 63 Okl. 163, 
163 P. 273; King v. Dix, 103 Okl. 286, 229 P. 1062; Tudor v. American 
Investment Co., 163 Okl. 274, 21 P. 2d 1056; Holmes v. Durant 
Nursery Co., 172 Okl. 385, 45 P. 2d 698. At all times after the sale 
of said securities the defendant knew or was charged with knowledge 
of the sale and whether it was legal, or constituted a conversion of 
said securities, as suggested but not alleged by the defendant, it was 
his duty to investigate the same prior to the execution of said note. 
When he relied upon the statement as to the method of sale and exeented 
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said note all negotiations leading up to the said transaction were 
merged in the execution of the note of April 4, 1936. 

In addition to this he made periodical payments of interest every 
three months, the last payment being January 11, 1944. He cannot 
at this late date claim the right to assert the illegal sale of the collateral 
and the conversion thereof. 

It is not alleged in the answer and counterclaim that the plaintiff 
or its predecessor converted the securities given as collateral to the 
first note. In the briefs of both parties it is assumed that the original 
obligation was made to a prior banking institution and that the original 
obligation was sold or transferred to the plaintiff. It is not stated when 
the collateral was sold, whether prior to the transfer to the plaintiff 
or subsequent to such transfer. It is alleged that the defendant does 
not know whether the securities were legally sold or not. We are of the 
opinion and hold that this case comes within the rule that a party 
eannot renew an obligation to which a defense within his knowledge 
could have been made and then assert a defense after continued pay- 
ments on the obligation. See Hatten Realty Co. v. Baylies, 42 Wyo. 69, 
290 P. 561, 72 A.L.R. 587 and annotations following; and Fipps v. 
Stidham, 174 Okl. 473, 50 P.2d 680. 

The order of the trial court sustaining the demurrer to the answer 
and counterclaim is affirmed. 


Burden of Proof On Holder Where Defense of 
Fraud Alleged 


Kerby v. Bott, Supreme Court of Kansas, 164 Pac. Rep. (2d) 84 


In an action on a promissory note by one claiming to be a holder 
in due course, the defense of the maker thereof that the execution 
of the note was induced by fraud of the payee and was without 
consideration, sustained by substantial competent evidence, places 
the burden upon plaintiff to show he is holder in due course. Whether 
the holder has met such burden is — question for the jury. 


Action by J. H. Kerby and another, partners, doing business as 
the K-M Securities Company, of Clay Center, Kansas, against John Bott 
and another on a note. Default judgment against unnamed defendant, 
and judgment for named defendant. From an order overruling 
plaintiffs’ demurrer to named defendant’s evidence and motions for 
judgment nothwithstanding the general verdict, to set aside certain 
special findings of fact, and for a new trial, plaintiffs appeal. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 660. 
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Affirmed in part and reversed in part. 

W. M. Beall, of Clay Center (F. R. Lobaugh, of Washington, on 
the brief), for appellants, 

J. R. Hyland, of Washington, for appellee. 


WEDELL,—This was an action against the maker and the payee, en- 
dorser, of a promissory note. The endorser defaulted and judgment was 
rendered against him. The trial was by jury on issues joined by the 
holders of the note and the maker. Judgment was for defendant and 
plaintiffs appeal. 

The plaintiffs were J. H. Kerby and Warren H. Kerby, doing 
business as the K-M Seeurities Company of Clay Center, Kan. The 
defendant was a farmer and resided approximately twenty-five miles 
from Clay Center. 

The appeal is from the order overruling plaintiffs’ demurrer to 
defendant’s evidence and from orders overruling motions for judg- 
ment notwithstanding the general verdict; to set aside certain special 
findings of fact; and for a new trial. 

The only pleaded defenses which we need notice presently, in 
view of the evidence before us, were (1) the execution of the note 
was induced by fraud; (2) the note was without consideration; (3) 
there was a fraudulent conspiracy between plaintiffs and the endorser; 
and (4). plaintiffs were not otherwise holders in due course. 

Appellee’s evidence sufficiently established, to withstand a general 
demurrer, that the note was procured by the payee through false and 
fraudulent representations and without consideration. Appellants do 
not now seriously contend otherwise. With fraudulent procurement 
of the note established, the statute, G.S.1935, 52-509, placed the burden 
on appellants to show they were holders in due course. G.S.1935,52-509 ; 
Pioneer Trust Co. v. Combs, 117 Kan. 89, 90, 230 P. 302; United 
Finance Plan v. Meier, 147 Kan. 688, 78 P.2d 904, and cases therein 
cited. . 

Appellants evidence, in substance, disclosed: 

They operated their business at Clay Center; the note was executed 
October 18, 1948, for the principal sum of $2,500, and was payable 
in ninety days at eight percént interest; appellants purchased the note 
from the payee, D. J. Briggs, October 15, 1943; they first learned of 
the note when Joe Haynes, formerly a banker at Clinton, called J. H. 
Kerby by telephone from Clinton a day or two before the purchase; 
Hjaynes advised a man by the name of D. J. Briggs held the note, that 
the note was negotiable and that he (Haynes) would buy the note 
if he had available funds; on October 15 Briggs appeared at the office 
of appellants with the note; J. H. Kerby did not immediately purchase 
the note; he did not know what the consideration for the note was; 
he made inquiry of Briggs but Briggs did not tell him very much; he 
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called Haynes by telephone at Clinton, described the note and the holder 
whom Hiaynes identified as the man whom he had previously mentioned 
to Kerby; J. H. Kerby was personally acquainted with the maker, 
John Bott, by reason of previous banking negotiations he had with 
Bott while he, Kerby, was an officer in a bank at Clay Center; he knew 
Bott as a successful farmer and believed he would pay any note he 
signed; he knew Bott lived only twenty-five miles from Clay Center 
and he had been on Bott’s farm some years previously; he did not 
inquire of Bott concerning the consideration or validity of the note; 
he knew little concerning Briggs, the payee and endorser, he knew 
nothing of Brigg’s financial responsibility but thought he owned some 
land near Clyde; he purchased the note on the strength of Haynes’ 
recommendation and his knowledge of Bott; he bought the $2,500 
note, bearing interest at eight percent, for $2,200, that is, at a $300 
discount not including $50 interest due at maturity; he did not pay 
the entire $2,200 to Briggs but, at the request of Briggs, paid Briggs 
$2,150 and paid the remainder of the consideration, namely $50, to 
Haynes, who had recommended the note; the usual rate of discount 
in that vicinity was ten percent or more; on the date of purchase 
appellants advised appellee by mail they were the owners of the note 
and that payment, when due, should be made at their office; appellants 
also wrote appellee a number of letters later and advised the note was 


due, and requested payment thereof; appellee made no reply to any 
of the letters. 

Appellee’s evidence disclosed Bott lived only seven miles north and 
one and one-half miles east of Clinton. 


Were appellants holders in due course? G.S.1935, 52-506 reads: 
“‘To constitute notice of an infirmity in the instrument or defect. 
in the title of the person negotiating the same, the person to whom 
it is negotiated must have had actual knowledge of the infirmity or 
defect, or knowledge of such facts that his action in taking the in- 
strument amounted to bad faith.’’ 

G.S.1935, 52-502 reads: ‘‘A holder in due course is a holder who 
has taken the instrument under the following conditions (1) That 
it is complete and regular upon its face; (3) that he became the holder 
of it before it was overdue, and without notice that it had been 
previously dishonored, if such was the fact; (3) that he took it in 
good faith and for value; (4) that at the time it was negotiated to him 
he had no notice of any infirmity in the instrument or defect in the 
title of the person negotiating it.’’ 

Appellants met requirements (1) and (2) of the last-quoted statute. 
Did they meet the burden of proof with respect to requirements (3) 
and (4)? Appellee contends only the jury could decide that question 
under the evidence in this case. Appellants agree that whether evidence 
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is sufficient to meet requirements (3) and (4) is ordinarily a question - 
for the jury but they contend there is an exception to that general 
rule and that their evidence brings them within exception. Relative 
to the exception to the general rule they rely on what was said in 
Pioneer Trust Co. v. Combs, supra, as follows: ‘‘Where, because of 
fraud in the inception of a note, the plaintiff has the burden of proving 
that the is a holder in due course, the question whether he has met 
the requirement is ordinarily one for the jury. [Ranchmen’s] Trust 
Co. v. Gill, 113 Kan. 261, 270, 214 P. 413. There is, however, an 
exception to this general rule recognized by this and many other 
courts which has been thus expressed: Unless that evidence is ‘so 
clear and unequivocal as to leave no room for difference of opinion 
concerning it among fair-minded men.’ Beachy v. Jones, 108 Kan. 
236, 195 P. 184. That situation arises where the plaintiff accounts for 
his good faith ownership by evidence which is not intrinsically im- 
probable, and is not contradicted or impeached by, or inconsistent with, 
ether evidence or inferences fairly to be drawn therefrom.’’ 117 Kan. 
90, 230 P. 308. 


Was appellants’ own evidence when considered in its entirety so 
clear and unequivocal that it, together with inferences fairly to be 
drawn therefrom, would leave no room for difference of opinion 
among fair-minded men? In the Pioneer Trust Co. case, supra, all the 
evidence of plaintiff was by deposition. Here the evidence of ap- 
pellants, previously related, was the testimony of J. H. Kerby and 
it was given before the jury. Who was to determine what impression 
he made on the jury, what weight and credence should be given to 
all or to portions of his testimony? Was the jury obliged to believe, 
and did it believe, he related all he knew, or may have suspected, 
concerning the note in question? While there was no other direct testi- 
mony with respect to the usual discount the jury may have been skeptical 
about it. In fact, it may not have believed it. Kerby inquired of Briggs 
concerning the consideration for the note but Briggs did not tell him 
much. Was that not a suspicious circumstance? Part of the purchase price 
of the note was paid to Haynes of Clinton who had recommended the 
note. Was the jury compelled to believe that Kerby thought Haynes’ 
recommendation was free from bias and that the request to pay $50 
to Haynes created no suspicion in the mind of Kerby with respect 
to the note? Can we say that, upon consideration of all the cir- 

‘eumstances, the jury was wholly wrong in believing Kerby should have 
eontacted the maker before purchasing the note? Is there no foundation 
for believing that probably Kerby did not. want to learn more about 
this note? We think courts would not be justified in resolving, as a 
matter of law, all the factual questions here involved. 


We pause to observe this is not a case involving the acceptance of 
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a note by a bank from correspondent bank in the regular channels 
of trade and business, or similar transaction, free from suspicious 
circumstances. From what has been said it must not be inferred 
that this court is passing on the question of the good faith of Kerby 
or Hlaynes. That is precisely what we are not doing. We simply 
say, the evidence was sufficient to warrant the trial court in submitting 
to the jury the issue of holder in due course. 

This brings us to the special findings of the jury and the post-trial 
motions. The special findings were: 


** ‘Question No 1. Did D. J. Briggs induce John Bott to sign 
the note in question in this case, by false and fraudulent statements 
made to him, as claimed by Bott in this case? A. Yes. 

‘* “Question No. 2. Did the plaintiffs have any notice of any 
infirmity in the note at the time they acquired it? A. Yes. 

‘* ‘Question No, 3. If you answer Question 2 in the affirmative, 
specify the nature of such notice of infirmity. A. Sacrifice of said 
note under such short ownership. 

‘* ‘Question No. 4 If you answer Question 2 in the affirmative, 
what was such infirmity? A. Character of person disposing of note 

‘** ‘Question No. 5. Did the plaintiffs have any notice of any 
defect in the title of Briggs when he negotiated the note to plain- 
tiffs? A. Yes. 

** ‘Question No. 6. If you answer Question 5 in the affirmative 
specify the nature of such notice. A. No license from the State 
of Kansas. 

‘« «Question No. 7. If you answer Question 5 in the affirmative 
what was such defect? A. Promoter of questionable oil stock and 
other securities. 

‘* “Question No. 8. Were the plaintiffs guilty of any bad faith 
in the purchase of the note? A. Yes. 

‘* ‘Question No. 9. If you answer Question 8 in the affirmative, 
specify of what said bad faith consisted. A. Failure of investigation.’ ”’ 


Appellants’ motion for judgment on the entire record was not filed 
until the jury had returned the general and special verdicts. But 
even if considered as though it has been presented promptly at the 
close of all evidence it could have been tantamount only to a motion 
for a directed verdict based on the theory that reasonable minds could 
not differ in their conclusion as to whether appellants were holders 
in due course. So considered, as previously indicated, the motion was 
properly overruled. 

Appellants also moved for judgment on the ground the special 
findings were inconsistent with the general verdict, with each other, 
and that, they were contrary to the evidence. The same grounds were 
alleged in a motion to strike all of the findings except finding No. 1. 
The last mentioned finding therefore stands and it is consistent with 
the general verdict. The other findings, if accepted as true, are not 
inconsistent with the general verdict for the reason they do not af- 
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firmatively show appellants were holders in due course. The special 
findings therefore do not compel judgment for appellants. The special 
findings could not be set aside on the ground they were inconsistent 
with each other. Findings six and seven will be treated presently. 

Appellants complain concerning the exclusion of certain letters 
they wrote to Bott requesting payment of the note. The trial court 
admitted in evidence one of the letters and admitted in evidence the 
fact that the other letters demanded payment. The letters contained 
irrelevant, incompetent and self-serving declarations. The ruling was 
proper. 

But what about the motion for a new trial? One of the grounds 
of the motion was that the verdict was given under the influence of 
passion or prejudice. If there was testimony in support of findings 
six and seven it is not disclosed by the record before us. There is 
nothing which even remotely justifies those findings insofar as any 
consideration for the instant note is concerned. The testimony of J. 
H. Kerby was that he did not know Briggs was a dealer in oil stocks 
and securities. There is no testimony that he did know the fact. So 
far as the record before us is concerned those special questions should 
not have been submitted to the jury. One of the pleaded defenses to 
the note, which we did not previously mention for the reason that 
there is no evidence in the record here to support it, was that Briggs 
was a dealer in oil stocks and speculative securities and possessed no 
permit from the state of Kansas to engage in such business. On oral 
argument we were advised the alleged defense was included in the 
instructions as part of the pleadings. Portions of pleadings which 
are without support in the evidence should not be included in the 
instruction. Houghton v. Sabine Lumber Co. 128 Kan. 584, 589, 
278 P. 758; Boss v. Brown, 132 Kan. 86, 89, 294 P. 878; Pirott v. Heinen, 
137 Kan. 186, 193, 19 P.2d 723. Such pleadings frequently confuse 
jurors and produce prejudice. That is particularly true of pleadings 
which charge a violation of law such as those here involved. 

It is true there were no objections to the instructions but that 
does not alter the fact the jury made damaging findings outside the 
record which undoubtedly weighed in its consideration of the general 
verdict. Appellants expressly asked to have them stricken on the 
ground they were not supported by the record. Moreover on appellee’s 
own theory this note was not given in consideration of a sale of oil 
stocks or speculative securities by Briggs to Bott. Appellee’s con- 
tention was he did not buy anything from Briggs, the note was 
without consideration, and that he did not know he was signing a 
note. In view of these circumstances we think it affirmatively appears 
appellants did not have a fair trial. 


The judgment is reversed with directions to grant a new trial. 
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Penalty Against Bank Employees’ Discount of Com- 
mercial Paper with Knowledge of Bank’s 
Refusal to Discount It 


Warner v. De Cuevas, Supreme Court, 58 N. Y. Supp. (2d) 751 


Under New York statute the officers, directors or employees of 
banks and trust companies shall not discount commercial paper known 
to have been offered for discount to their bank or trust company and 
to have been refused. Although the statute provides for a penalty, 
nothing contained therein bars recovery on any instruments dis- 
counted in violation thereof or declares the same void or the transfer 
thereof void. 


Action on notes by Virginia F. Warner against George de Cuevas. 
On plaintiff’s motion to strike out a defense that the discounting of the 
notes was in violation of statute. 

Defense stricken. 

Newman & Bisco, of New York City (William J. Granger, of New 
York City, of counsel), for plaintiff. 

Gins & Massler, of New York City (Montrose H. Massler, of New 
York City, of counsel), for defendant. 


KOCH, J.—In this action instituted to recover upon certain promis- 
sory notes defendant interposes as a defense that the discounting of the 
notes was in violation of Sec. 130, subdivision 1 of the Banking Law, and 
that accordingly plaintiff may not recover therefor. Plaintiff moves 
under Rule 109 of the Rules of Civil Practice to strike out this defense 
as insufficient in law. Examination of the stated section of the Banking 
Law discloses that officers, directors or employees of banks and trust 
companies shall not discount commercial paper known to have been 
offered for discount to their bank or trust company and to have been 
refused. Nothing contained in the statute bars recovery on any in- 
struments discounted in violation thereof or declares the same void or 
the transfer thereof void. The penalty for such violation is clearly set 
forth in the statute. Violators thereof shall forfeit to the state twice 
the amount of any such loan made. 

In opposing this application plaintiff relies principally on Henry 
v. Bank of Salina, 1 N. Y. 83. There the Court of Appeals held on the 
authority of the statute as it then existed (1 R, S. 604, Sec. 10) that the 
note in the language of the section in question was utterly void. No such 
provision appears in the present Banking Law. The position of our 
courts at the present time with reference to illegal contracts is set forth 


‘NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 472. 
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in Rosasco Creameries, Inc., v. Cohen, 276 N. Y. 274, 11 N. E. 2d 908, | 
118 A. L. R. 641. There the Court of Appeals held that where the 
illegality is merely malum prohibitum, does not endanger health or 
morals and that the statute, while providing for a penalty, does not 
provide that the contract is unenforceable, that illegality wiil not bar 
recovery. It cannot be said that the discount of paper by bank employees, 
the discount of which, to the knowledge of the employee, has been refused 
by the bank, is malum per se. The statute, while providing penalties, 
does not bar recovery on instruments so discounted. It follows, there- 
fore, that the defense interposed is legally insufficient and must be 
stricken. 
LT em, 


SUIT REGARDING REMOVAL OF BANK DIRECTORS 


The United States Court of Appeals for the District of Columbia 
on February 13, 1946, rendered an opinion reversing the decision of 
the District Court which has dismissed a suit filed by John Agnew and 
F. O. Fayerweather against the Board of Governors of the Federal 
Reserve System requesting a review of an order of the Board, issued 
pursuant to authority conferred by section 30 of the Banking Act of 
1933, removing Messrs. Agnew and Fayerweather as directors of a 
national bank in Paterson, New Jersey. The removal order by the 
Board was predicated upon a finding that appellants had violated 
section 82 of the Banking Act of 1933, which prohibits any officer, 
director or employee of any company, partnership, or individual, 
primarily engaged in the business of underwriting securities, from 
serving at the same time as an officer, director or employee of any member 
bank of the Federal Reserve System. The appellants contended that 
the use of the words ‘‘primarily engaged’’ in section 32 limited its 
application ‘to cases in which the underwriting business of the securities 
company is first in volume as compared with other businesses in which 
it is engaged and that, since this was not true of the securities company 
of which they were employees, the statute was not applicable to them. 
The Board challenged the appellants’ interpretation of the law as set 
forth above and also challenged the jurisdiction of the court to entertain 
proceedings to review the Board’s order, contending that a suit against 
the Board is in -effect a suit against the United States which has not 
consented to be sued. 

A divided court reversed the decision of the District Court and 
rendered an opinion interpreting the words ‘‘primarily engaged’’ as 
applying only to a company the volume of whose underwriting business 
was greater than that of any other business conducted by it. In this 
case the Court pointed out that the volume of brokerage business con- 
ducted by appellants’ employer exceeded its ‘‘underwriting’’ business. 





344 THE BANKING LAW JOURNAL 


In a strong dissent, it was reasoned that the word ‘‘primarily’’ was 
used in a sense which includes ‘‘essentially’’ or ‘‘fundamentally’’ and 
not limited to ‘‘chiefly’’ or ‘‘principally.’’ The majority opinion also 
found that the District Court did have jurisdiction of the case as it 
involved a suit to restrain an order which the Court considered beyond 
the power of the Board. 

March, 1946, Federal Reserve Bulletin 


LS 


Limitation on Claims Connected with Government Checks 


An Act approved March 6, 1946 provides certain relief for banks, merchants and others 
who handle Government checks. The relief is, in effect, a six year statute of limitations on 
claims by the United States against banks or others who handle a Government check 
that turns out to have had a forged or unauthorized endorsement. The text of the Act 
is as follows: 

[Pustic Law 308—79TH Concress] 
[Cuapter 48—2p Session] 


[H. R. 129] 
AN ACT: To provide for the barring of certain claims by the United States in connection 
with Government checks and warrants. 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled. That no proceeding in any court shall be brought by the 
United States or by any agency or official of the United States to enforce the liability 
of any endorser, transferor, or depositary, or financial agent, arising out of a forged or 
unauthorized signature or endorsement upon or alteration of any check, checks, warrant, 
or warrants issued by the Secretary of the Treasury, the Postmaster General, the Treasurer 
and Assistant Treasurers of the United States, or by disbursing officers and agents of the 
United States, unless such proceeding is commenced within six years after the presenta- 
tion to the Treasurer of the United States or other drawee of such issued checks or war- 
rants for payment of such check, checks, warrant, or warrants, or unless within that period 
written notice shall have been given by the United States or an agency thereof to such 
endorser, transferor, or depositary, or financial agent of a claim on account of such lia- 
bility. Unless a court proceeding shall have been brought or such notice given within 
the period prescribed herein, any claim against such endorser, transferor, or depositary, 
or financial agent on account of such liability shall be forever barred: Provided, That 
in connection with any claim presented to the General Accounting Office within the time 
limitation prescribed by section 2 of the Act of June 22, 1926 (44 Stat. 76; U.S. C., title 
$1, sec. 122), the period within which such a proceeding may be brought or such notice 
given shall be extended by an additional one hundred and eighty days, and unless such 
notice shall be given or a court proceeding brought within such extended period any 
claim against such endorser, transferor, depositary, or financial agent on account of 
such liability shall be forever barred. 

Sec. 2. The Comptroller General of the United States is authorized and directed to 
allow credit in the accounts of the Treasurer of the United States for the amount of any 
check, checks, warrant, or warrants with respect to which court proceedings shall have 
been barred pursuant to the provisions of this Act upon a showing that the barring of 
such proceedings did not result from any negligence on the part of the Treasurer of the 
United States in failing to give the notice required by the provision of section 1 of the Act. 

Sec. 8. If any endorser, transferor, or depositary, or financial agent who is liable to 
any of the actions mentioned in this Act shall fraudulently conceal the cause of such action 
from the knowledge of the United States or any agency or official of the United States 
entitled to bring such action, the action may be commenced at any time within two years 
after the United States or any agency or official of the United States who is entitled to 
bring the same shall discover that the United States or any agency or official of the United 
States had such cause of action, although such action would be otherwise barred by the 
provisions of this Act. 

Approved March 6, 1946. 

(April, 1946, Federal Reserve Bulletin.) 
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TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Conversion of Beneficial Interest into Legal Estate When 
Sole Beneficiary is Sole Trustee—Validity of Assignment of Right 
to Receive Income 


John J. Reed, as Executor of Mathilda A. Stier v. State Tax Commission, 
j Court of Appeals, N. Y. Law Journal, Vol. 115, No. 70 


This is an income tax case but the answer to its problem is found 
in the law of trusts. The income in question came from the estate of 
Mrs. Stier’s father, who died in 1902. The investments of the estate 
are in both real and personal property. Read as of the date of his 
death, the father’s will left his residuary estate to his only children, 
Mrs. Stier and her sister, as trustees to pay the income thereof to 
themselves ‘‘during the terms of their respective lives.’”’ There was no 
specific provision to take care of a situation that was bound to arise— 
the death of one daughter before the other. There was in the will a 
further direction that after the death of the two daughters, the whole 
residuary estate was to go to another trustee who was to pay it over to 
the children of the daughters. Mrs, Stier never had children. Her 
sister, who died in 1935, had only one, Charles A. Fulton. 

In 1937 Mrs. Stier and her nephew, Charles A. Fulton, executed in 
France, and later filed in the New York County Surrogate’s office, a 
document which recited the above facts and stated that Mrs. Stier was 
then seventy-seven years old, that she was independently wealthy and 
had no need of the income from her father’s estate, and that she wished 
to renounce that income in favor of her nephew. Mrs. Stier, in that 
document, then formally relinquished and renounced all right to the 
income, and her nephew released her, individually and as fiduciary. 
From the time of the execution of that paper, all the income of the 
estate was paid or credited to the nephew, and Mrs. Stier did not there- 
after report it in her tax returns. 

It was held that when one of the sisters died, and the survivors 
became entitled to both possession and income, the trust became a dry 
or passive trust and, under the provision now in section 92 of the Real 
Property Law, ther interest became converted into a legal life estate. 
The instrument in which she renounced the income in favor of her 
nephew, who was entitled to the estate after her death, was therefore 


346 
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effectual, for a legal estate is not subject to the provision in section 15 
of the Personal Property Law that the right of the beneficiary to enforce 
the performance of a trust to receive the income of personal property 
cannot be transferred by assignment or otherwise. The income there- 
after accruing was his, and not hers, and she properly omitted it from 
her income tax returns. 

The Appellate Division, while conceding that after her sister’s 
death Mrs. Stier could not hold office as sole trustee for herself, held 
that this disability resulted in no more than a ‘‘vacancy’’ in the office 
of trustee. The Appellate Division’s view was that the ‘‘vacancy’’ 
could have been, and should have been filled by the Supreme Court and 
that Mrs. Stier’s failure to ask for such an appointment should not be 
permitted to nullify the testator’s intent. The difficulty is that the 
first daughter’s death did much more than create a vacancy. It ended 
a trust relationship and substituted a life tenancy (see 1 Scott on 
Trusts, discussion of the New York rule at p. 529). 


Exercise of Special Power of Appointment By Residuary Clause 
of Will Made Prior to Creation of Power 


Matter of Guaranty Trust Co. of New York (In re Davis) Supreme Court, 
59 N. Y. Supp. (2d) 607 


Testatrix made her will in 1929. By a separate clause of the will 
she exercised all powers of appointment over all property ‘‘in connec- 
tion with which I have or may have power of appointment,’’ in favor 
of her husband ; if she should predecease her, to her mother and sister; 
and to the survivor if either should predecease her. The residuary 
clause of testatrix’ will of 1929 was in the usual form and made no 
reference to any powers of: appointment. - That residuary clause made 
the same disposition of the property of the testatrix as she had made 
in the separate clause which purported to exercise her powers of ap- 
pointment. In 1940 testatrix was given a power to appoint the principal 
of a trust (of which she was then the life beneficiary) to her descendants 
or any of her brothers or sister or their descendants. When testatrix 
died in 1943, her sister survived her. Her mother and husband had 
predeceased her, the latter by some twenty-four hours. Thus her only 
beneficiary surviving her was a person within the class specified in the 
limited power of appointment. The question in this case is whether the 
power of appointment given testatrix in 1940 was exercised by the 
residuary clause in her will. Section 18 of the New York Personal 
Property Law provides as follows: ‘‘Personal property embraced in a 
power to bequeath, passes by a will or testament purporting to pass all 
the personal property of the testator; unless the intent, that the will or 
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testament shall not operate as an execution of the power, appears 
therein either expressly or by necessary implication.’’ For the takers 
in default of the exercise of the power it was argued that the statute 
does not apply to special powers of appointment; and that in any event 
the testatrix evinced an intention not to exercise the power because the 
primary appointee, the husband, was ineligible as an appointee and so 
also was the testatrix’ mother. 

It was held that the power of appointment was exercised in favor of 
the testatrix’ sister. Section 18 of the Personal Property Law and the 
companion section of the Real Property Law apply to special, as well as 
to general, powers of appointment; the statutes do not distinguish 
between the two. By her will testatrix declared unequivocally that she 
intended to execute any future powers which might be conferred upon 
her. In view of the statutory presumption, it is unnecessary that the 
testatrix should have had an actual intent to execute the power, ‘‘for 
the statute steps in and sends the property, subject to the powers, in 
the same direction as that in which the testatrix has sent her own 
property.’’ When, therefore, the testatrix disposed of all of her prop- 
erty by the residuary clause of her will, she is deemed to have executed 
any powers of appointment possessed by her unless it appears expressly 
or by necessary implication from the language of the will that it was 
not her intent that the will should operate as an ex-cution of the power. 

‘*Tt will not suffice to indulge in assumptions, for the law requires 
that the intent not to execute the power must appear either expressly 
or by necessary implication. The intent not to execute the power, there- 
fore, must not be implied unless, it so appears that it is not to be 
avoided.’’ There was, of course, no express provision in the will 
indicating that the testatrix intended not to exercise the power. As to 
the remaining question, that is, as to the validity of the purported 
exercise of the power, it was held that such validity depends not upon 
the time when the will was signed, but upon its effective date, and 
moreover, all the indications in the instant case were that the testatrix 
wanted her sister to be the general object of her bounty for all 


purposes. 


Settlor’s Right to Terminate Irrevocable Trust in Which He Was 
Sole Beneficiary 


Weymouth v. Delaware Trust Company, Court of Chancery of Delaware, 
45 Atl. Rep. (2d) 427 


The question in the instant case is whether a trust may be revoked 
by the sole beneficiary, who is also the settlor, where the trust instrument 
contains provisions declaring the trust irrevocable and attempting to 
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restrict anticipation, alienation, or transfer of the beneficiary’s interest 
under the trust, and to limit the rights of his creditors with respect to 
his interest. 

It was held that the statement in a trust instrument that the trust 
is irrevocable is not sufficient to prevent termination by the sole settlor 
who is the sole beneficiary. In determining whether a trust may be 
lawfully revoked, it would seem reasonable that directions prohibiting 
revocation which happens to form a part of terms commonly de- 
nominated by the classification ‘‘spendthrift trust provisions’’ should 
be accorded no more importance than the express statement that the 
trust shall be ‘‘irrevocable.’’ The mere existence of ‘‘spendthrift trust 
provisions’’ in a trust created by the sole beneficiary should not prevent 
revocation. 


Release By Estate Creditors Barred Them from Sharing in 
Distribution of Property Which Subsequently Came into Estate 


Tupper v. Hancock, Supreme Judicial Court of Massachusetts, 64 N. E. Rep. 
(2d) 441 


The question in this case is whether judgment creditors are barred 
from participating in a distribution made in the estate of Francis C. 
Adams by reason of releases given by them to the administrator of the 
estate. In 1935 Alton F. Tupper was appointed administrator of the 
estate of Francis C. Adams. Thereafter, in 1936, Tupper represented 
the estate as probably insolvent. Two judgment creditors of the estate 
presented their claims, which were allowed. Following some litigation 
between them and the administrator, each judgment creditor in 1938 
executed and delivered a release to the administrator. As consideration, 
the administrator gave his personal check for $200. Each release dis- 
charged ‘‘the said Alton F. Tupper both individually and as adminis- 
trator of the estate of Francis C. Adams’’ of all debts, demands, actions 
and other liabilities. 

In January, 1939, pursuant to an order of: the Probate Court, a 
distribution of slightly less than 40 per cent was made to all creditors of 
the estate, including the two judgment creditors. In October, 1943, 
new and further assets in the amount of $3,407.30 came into the Adams 
estate as a result of a distribution from an estate of relatives of Adams. 
These were sufficient to pay in full the claims of all creditors, including 
those of the judgment creditors, leaving a small balance for the next 
of kin. 

It was held that the subsequent acquisition by decedent’s estate of 
additional assets did not change the legal effect of the release. It may 
well be that, when the releases were delivered, no one had in mind the 
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possibility that the estate would receive additional assets. The releases, 
however, contained general and comprehensive language which is not 
to be limited merely because of the happening of a contingency which 
might not have been contemplated by the parties when they were 
executed. If any existing liability was intended to be excepted, it 
should have been expressly set forth in the releases. It was further held 
that the expression used in the releases meant that the two judgment 
creditors were releasing Tupper in his individual capacity and also the 
estate through him as its legal representative. 


Equitable Life Interest Cannot Be Valued As If It Were An 
Annuity for Inheritance Tax Purposes 


Bolster v. Commissioner of Corporations and Taxation, Supreme Judicial 
Court of Massachusetts, 64 N. E. Rep. (2d) 645 


Testatrix bequeathed and devised her residuary estate to trustee in 
trust to pay the net income to her son during his life ‘‘in such amounts 
and at such times as my trustee in his sole discretion may deem 
advisable,’’ and upon the death of the son to pay the net income for the 
benefit of his children ‘‘so long as each shall live,’’ with further pro- 
visions for the benefit of their issue and fixing the time for the distribu- 
tion of the trust. The Commissioner of Corporations and Taxation 
assessed the tax upon values computed on the theory that these bene- 
ficiaries received annuities that were payable quarterly. The trustee 
contends that the values of the interests of these two grandchildren 
should have been calculated upon the basis that they received life 
estates and not annuities. 

Tt was held that the values of the interests of these beneficiaries were 
to be calculated in accordance with the experience tables mentioned in 
the Massachusetts statute G. L. (Ter. Ed.) ¢. 65, § 13. The particular 
table appropriate to a computation of the tax shows two columns of 
figures. The first column is captioned ‘‘Life Estates,’’ and shows the 
figures to be employed for the ascertainment of the present values of 
life estates received by life tenants of various ages from ten to ninety- 
four years. The second column is headed ‘‘ Annuities,’’ and sets forth 
a series of figures or factors for determining the values of annuities for 
different ages of annuitants. Insofar as the experience table provides 
for a method of calculation of the value of any of the three interests 
enumerated in this statute, that method alone must be adopted. The 
enumeration in said statute of the different interests to be valued must 
be recognized and observed, and there is no authority therein to depart 
from the prescribed methods. An equitable life interest may not be 
valued as if it were an annuity. 





THE BANKING LAW JOURNAL 351 


Income Tax on Trustee’s Commissions on Capital and on Income 


Smart v. Commissioner of Internal Revenue, U. S. Circuit Court of Appeals, 
Second Circuit, 152 Fed. Rep. (2d) 333 


A trustee of a New Jersey trust received in 1941, under a decree of 
a New Jersey court, commissions computed on capital for services ren- 
dered over a period of seven years and commissions on income collected 
over a period of a little less than three years. Commissions on income 
for an earlier period had been previously awarded to him. 

It was held that the trustee was not entitled to treat the commissions 
on capital as having been received for services separate from those for 
which he was awarded commissions on income and to spread them over 
a series of years for purposes of income tax in the manner permitted by 
section 107 of the Internal Revenue Code in cases in which a person 
received in the year 1941 a sum which was 75 per cent of the compensa- 
tion payable to him for services covering a period of five years. 

Services for which commissions on capital are awarded to a trustee 
are not ordinarily separable from those on which commissions on income 
are awarded to him. The award of separate commissions on capital and 
on income is merely a rule of thumb division of the burden of the cost 
of services which have inured to the benefit of both the remainderman 
and the life tenant. 


Life Insurance Proceeds Subject to Inheritance Tax Where 
Disposed of In Insured’s Will Creating Trust 


Evatt v. Security Central National Bank of Portsmouth, Court of Appeals of 
Ohio, 64 N. E. Rep. (2d) 680 


Decedent, during his lifetime, from 1909 to 1932, contracted for 
nine policies of insurance of varying amounts and types. The named 
beneficiaries at the time of issue of the policies were either the estate 
of decedent or his two sisters. From time to time certain changes were 
made with respect to the beneficiaries and during the month of January 
1933, decedent, by notice to the various insurers, caused the named 
beneficiaries in the various policies to be changed to the Security 
Central National Bank of Portsmouth, Ohio, a corporation, as trustee. 
In all the policies except two, in designating the bank as trustee, 
reference was also made to the trust created by the provisions of 
decedent’s will. 

On the 29th day of December 1932, decedent executed his last 
will and testament, item III of which reads in part as follows: ‘‘I give, 
bequeath and devise all the residue and remainder of my estate to 
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The Security Central National Bank of Portsmouth, as trustee, in 
trust, as a trust estate, for the uses and purposes and to be administered 
as herein set out. I direct that said trustee, upon my death, make 
proper proof of my death and collect all moneys due under any life 
insurance policies unon my life, the beneficiaries of which are said 
trustee or my estate, and collect all moneys due under any life in- 
surance policies upon my life, to any of the proceeds of which my 
estate may be entitled.’’ The item further provides for the dis- 
tribution of the trust estate. The Security Central National Bank 
of Portsmouth was also appointed executor of the will. The value of the 
residuary gift to the trust was $10,133.08 and the proceeds of insurance 
policies amounted to $17,766.29. The question thus presented is 
whether the proceeds of insurance are subject to the payment of in- 
heritance tax. 

It was held that in order for the proceeds of life insurance to be 
excluded from taxation by reason of Section 5332-4, General Code, the 
policies must be payable (a) to beneficiaries designated therein, or 
(b) to a trustee designated in the policies, the proceeds to be held 
and managed by such trustee and distributed to designated beneficiaries 
under an agreement or declaration of trust in the manner as may 
have been prescribed by the insured in the agreement or declaration 
of trust. That part of Section 5332-4, General Code, which excludes 
from taxation proceeds of policies of life insurance ‘‘payable on the 
death of the insured to a trustee designated therein, and to be held 
and managed by such trustee and distributed to designated beneficiaries 
under an agreement or declaration of trust in the manner as may 
have been preseribed by the insured in said agreement or declaration 
of trust’? contemplates the creation of a trust inter vivos and does 
not exempt a trust to be established at some later date pursuant to 
the provisions of the decedent-insured’s last will and testament. Where 
an insured directs the disposition of proceeds from life insurance policies 
to the beneficiaries named in his last will and testament there is a 
succession taxable under the provisions of Section 5332, General Code. 

A similar conclusion was reached by the court in the case of Myers’ 
Estate, In re, 309 Pa. 581 A. 611, where the statute under consideration 
reads as follows: ‘‘The proceeds of policies of life insurance, payable 
otherwise than to the estate of the insured, and whether paid directly 
by the insurer to the beneficiaries designated in the policies, or to a 
trustee designated therein, and held, managed, and distributed by such 
trustee to or for the benefit of such persons or classes of persons under 
such plan and in such estates as may have been prescribed by the insured 
under agreement with such trustee, shall not be included in imposing 
any tax under this section.’’ 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Basis For Gain or Loss of Stock Dividend Acquired By Gift 
From Life Tenant Under Will 


McCullough v. Commissioner, U. S. Circuit Court of Appeals, Second Circuit 


Dividend shares distributed by executors to taxpayer’s mother as 
income beneficiary of her husband’s estate were held to constitute a dis- 
tribution of income to her and consequently were not property acquired 
by bequest within the meaning of Code Sec. 113 (a) (5). Hence, the 
mother’s basis and consequently the basis of taxpayer, who thereafter 
acquired these shares by gift, was the fair market value of the dividend 
shares on the date the mother received them, for purpose of computing 
gain or loss on ale of those shares by taxpayer. 


Gifts To Trust Held Future Interests In Property and Donor Not 
, Entitled To Exclusions 


Artemus C. Wells v. Commissioner, U. S. Tax Court, T. C. Memo. 
Docket No. 103803 


Gifts made to a trust which were limited to commence in use, pos- 
session and enjoyment at some future date dependent upon the exercise 
of the trustee’s discretion to distribute income or corpus to both of 
named beneficiaries are held to consist entirely of future interests in 
property, and as such are not entitled to the exclusion provided in section 
504 (b) of the Revenue Act of 1932. 


Retirement Annuity Contracts 


Paul A. Draper v. Commissioner, U. S. Tax Court, 6 T. C. No. 28 


In the taxable year 1941, taxpayers were employees of a corporation. 
Some of them were also officers and directors. In that year the corpora- 
tion adopted a plan providing for additional compensation for such of 
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its officers and employees who had been in its service at least 19 years 
through the purchase of retirement annuities for their benefit, com- 
mencing at age 65. Taxpayers were beneficiaries of the plan. During 
the taxable year the corporation caused to be issued certain retirement 
annuity policies naming taxpayers as annuitants. The corporation paid 
the annual premiums for the first year and for two years in advance, 
and delivered the policies to the taxpayers. The advance premiums would 
have been repaid to the corporation, if, before such premiums became 
due, the corporation had so requested. 

It was held that the amount of premiums paid for the first year 
constituted taxable income to taxpayers in 1941 under section 22 (a), 
Internal Revenue Code. It was held further that the amount of premiums 
tentatively advanced for the second and third years did not represent 
taxable income to the taxpayers in 1941, they being on the cash basis, 
as these premiums were not irrevocably paid during the taxable year for 
taxpayers’ benefit. 


Taxability of Grantors Under Family Trusts 


Chertoff v. Commissioner, U. 8. Tax Court, 6 T. C. No. 39 


Husband and wife, each created a trust for the benefit of each 
of their three children, naming themselves as trustees. The assets 
of the trust consisted of an interest in a business operated by the 
husband. The powers and discretion conferred upon the trustees in 
respect of the trusts, their investments, administration and termination 
were comprehensive and absolute. 

It was held that the income of the trusts are taxable to the respective 
grantors under the principle announced in Helvering v. Clifford, 309 
U. S. 331. By the provisions of the trust agreements husband and 
wife are given absolute discretion in the control and management of 
investments. They are not accountable as ordinary trustees would 
be under similar circumstances. It would be difficult to formulate or 
visualize broader administrative powers in respect of the trust properties, 
investment and reinvestment, of trust funds, than those invested in the 
trustees herein. In so far as the powers of management of the trust 
estates are concerned they are practically the same as those which an 
individual might exercise over his own property. These powers were 
availed of to serve the economic interests of the husband. 

In addition to the fact that from the time of the creation of the 
trusts no distribution, either of income or principal, was made to the 
beneficiaries named .it should be borne in mind that during the taxable 
years involved the corpora of the existing trusts were employed in the 
business of which husband was the sole manager at a lucrative com- 
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pensation in addition to a share of the profits of the business under con- 
tractual arrangement which could not be terminated without his consent. 
It thus appeared that husband and wife have retained control of the 
business and the use of the trust estates therein through their power 
as trustees to control investments. For all practical purposes husband 
and wife continued to remain the substantive owners of the property 
constituting the corpus of these trusts and therefore each is taxable 
on the income of the respective trusts which he created. 


Requirements For Allowance of Deduction For Contributions To 
Employees’ Trusts 


Treasury Decisions and Rulings, Mim. 5985, February 21, 1946 


Contributions to an employees’ trust, to constitute allowable deduc- 
tions, must be made pursuant to a plan in effect and to a valid existing 
trust which is recognized as such, under the law prevailing in the juris- 
diction to which the trust is subject. This rule will be deemed to have 
been complied with for taxable years ending on or before February 28, 
1946, in the case of a taxpayer on the accrual basis, if all requisites have 


been met on or before the last day of the year of accrual except the 
furnishing of the trust corpus, which must be supplied within sixty days 
after the close of such taxable year of accrual. 


Tax Liability of Settlor Under Family Trusts 


Ronald K. Evans v. Commissioner, U. S. Tax ‘Court, T. C. Memo. 
Docket No. 5510 — 


Taxpayer is not taxable under either Code Sec. 22(a) or 167 upon 
the income of irrevocable trusts he created for the benefit of his wife 
and three children, where, under the terms of the trusts, the possibility 
of reversion to taxpayer of the principal and accumulated income of 
any trust was remote, and where, although taxpayer reserved the power 
to direct the investment policy of the corporate trustee, he received no 
economic benefits therefrom. 

Upon consideration of the trust agreement in its entirety and of all 
of the evidence, it is held that taxpayer did not retain the degree of 
control over the property of the trusts which would make him the 
virtual owner of the property despite his conveyances to the trusts. 
There are absent most of the elements of control over the principal and 
income of the trusts in the settlor, which have been held to defeat a 
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taxpayer’s contention of effective separation of himself, as settlor, from 
a trust, and to require taxing the settlor on trust income, under the 
doctrine of the Clifford case, and the holdings in a long line of cases 
following that case. 

The reservation of the power in the taxpayer in the trust agreement 
to direct the investment policy of the corporate trustee, did not give to 
the taxpayer any of the economic benefits which are the concomitant of 
ownership of property, either alone or in conjunction with any of the 
other comparatively minor powers the taxpayer had under the trust 
agreements. The court expressed the opinion that such powers as tax- 
payer desired to retain over the management of trust investments 
during his lifetime, he retained, clearly, for the benefit of the beneficiaries 
of the trusts, and not for himself, and that taxpayer was bound to use 
good faith in his exercise of that power. 


Grantor-Trustee Not Taxable 


W. L. Taylor v. Commissioner, U. S. Tax Court, 6 T. C. No. 27 


The co-grantor with his wife, of an irrevocable trust for the equal 
benefit of their children, possessed broad powers of management and 
the discretion to use the income for their support and education, but, 
at the date fixed for the expiration of the trust, he was required to 
distribute the undistributed income and corpus to the children, share 
and share alike. _ 

It was held that the income of the trust is not taxable to the co- 
grantor under section 22 (a) of the Internal Revenue Code. The 
grantors retained no power to alter, amend, or revoke, and they reserved 
no power to direct that the income or principal be paid to beneficiaries 
other than those named in the trust. No powers were reserved to cause 
the shifting of income from one beneficiary to another. J. M. Leonard 
4 T. C. 1271, followed. 


Gift Tax Exclusion on Trust Income Payments for Minor 


Commissioner v. Madeleine N. Sharp, U. S. Circuit Court of Appeals, 
Ninth Circuit 


In 1938, donor created a trust, providing for payment of income for 
the benefit of her son during his minority and, thereafter, directly to 
him. The present value of the right to the income was in excess of 
$5,000. As the trustee had only a discretionary power as to whom to 
make payments of income during the son’s minority, and not as to 
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whether to pay or withhold such income, it was held that the gift of 
income constitutes a gift of a present interest, and the donor is entitled 
to the $5,000 exclusion. 


National Service Life Insurance Proceeds Includible In Gross Estate 
But Tax Can Be Collected Only From Other Property 


Letter Dated March 14, 1946, and Signed D. S. Bliss, Deputy Commissioner 


Reference is made to your letter of March 6, 1946 with enclosures 
asking whether the proceeds of a policy for $10,000 issued upon the 
life of the above-named decedent by the Veterans’ Administration under 
the National Service Life Insurance Act is includible in this gross estate 
for the purpose of estate tax. 

Section 616 of the National Service Life Insurance Act, approved 
October 8, 1940, specifies that the ‘‘provisions of Public Law Numbered 
262, Seventy-fourth Congress, approved August 12, 1935 (49 Stat. 607) 
insofar as they are applicable, shall apply to the provisions of this part. 
“‘The pertinent provisions of Public Law 262 (approved August 12, 
1935) which were incorporated by reference into the National Service 
Life Insurance Act read as follows: 

‘‘Payment of benefits due or to become due shall not be assignable, 
and such payments made to, or account of, a beneficiary under any of 
the laws relating to veterans shall be exempt from taxation, shall be 
exempt from the claims of creditors, and shall not be liable to attachment, 
levy, or seizure by or under any legal or equitable process whatever, 
either before or after receipt by the beneficiary.”’ 

The applicability of these quoted provisions of the Federal estate 
tax was considered by the Supreme Court on April 17, 1939 in the case 
of United States Trust Company in New York v. Helvering, 307 U. S. 
57, Internal Revenue Cumulative Bulletin 1939—1 page 330. The Court 
held that the statutory exemption from taxation as set forth in the 
quoted provisions did not exclude the proceeds of such insurance from 
the gross estate of the insured for the reason that the estate tax is an 
indirect tax, and ‘‘the statutory immunity of war risk insurance (Na- 
tional Service Life Insurance) from taxation does not include an 
immunity from exercises upon the occasion of shifts of economic interests 
brought about by the death of an insured.’’ 

The insurance proceeds are exempt from levy under the provisions 
of Public Law No. 262 as quoted above and as amended by the addition 
of a sentence on October 17, 1940 to prevent impairment of the exemp- 
tion by set-off or otherwise as illustrated by the case of McElhany v. 
United States 101 Ct. Cl. 286 which involved the attempted collection 
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of a fine by set-off. The purpose of the amendment on October 17, 1940, 
as explained to the Hpuse of Representatives on pages 5 and 6 of Report 
No. 1814 shows clearly that the amendment does not relate to estate tax 
or affect prior rulings thereon. This statute as amended is shown as 
section 454a, Title 38, of the United States Code. See also Bureau ruling 
I. T. 3528 published on pages 358 of Cumulative Bulletin 1942—1. In 
reading this and other rulings it is important to observe the distinction 
that income tax is a direct tax whereas, as pointed out by the Supreme 
Court, the estate tax is an indirect tax. 

The proceeds of such insurance cannot be reached by the Government 
to enforce payment of estate tax, but where a veteran leaves other 
property which with the insurance proceeds exceeds the specific exemp- 
tion of $60,000 the insurance proceeds are includible in his gross estate 
in computing the estate tax payable. However, payment can be enforced 
only from the other property and not from the insurance proceeds. 


Income From Family-Trust-Partnership Arrangement Held Tax- 
able To Husband and Wife 


Haldeman v. Commissioner, U. S. Tax Court, 6 T. C. No. 49 


Petitioners, husband and wife, separately created five family trusts, 
in each of which one or the other was the trustee and their minor daughter 
or the wife the primary or the secondary beneficiary. They conferred 
upon themselves, as trustees, powers of management and control in 
excess of normal fiduciary authority. As trustees they invested the 
corpus of each trust in partnerships in which one or both were partners, 
as individuals. The amount of trust income depended largely upon 
petitioners’ experience, skill, and ability in conducting the partnership 
businesses. Petitioners anticipated a tax savings by this family-trust 
partnership arrangement. 

It was held that each is taxable upon the income of the trusts con- 
trolled by him or her under section 22 (a), Revenue Acts of 1936 and 
1938. An analysis of each trust shows that the grantor, the trustee, the 
primary beneficiary, and the secondary beneficiary were always the 
husband, wife and daughter of an intimate family group. Any trust 
income distributed by the trustee in the exercise of his discretion had 
to go first to one member of the family and then to another. Likewise, 
trust corpus, whether original or accumulated, had to go first to one 
member of the family and then to another. Obviously, the arrangement 
was a family affair with no intention that the trust income or corpus 
should escape the intimate family group. These facts suggest that the 
trusts were created to provide two or more economic units where but 
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one had previously existed. From the standpoint of the family the 
creation of the trusts brought about no appreciable change in their 
dominion or control over the property transferred in trust. 

Each trust. indenture specifically authorized the grantor-trustee, or 
spouse-trustee, to invest the trust funds in partnership enterprises even 
though the trustee, individually, was a member of the partnership. 
Consequently the trustee had dominion and control over trust property 
far in excess of normal fiduciary powers, as trust funds are not normally 
subject to the risks of a trade or business. Sec. 227, Restatement of 
Law of Trusts. Pursuant to this express authority the petitioners, in 
their fiduciary capacities, invested all the funds of the five trusts in 
three partnerships the earnings of which depended in large measure 
upon the experience, skill, and ability of petitioners in conducting the 
partnership business. 


‘Trusts Taxable To Grantors Because of Retention of Control 


Hash v. Commissioner, U. S. Circuit Court of Appeals, Fourth Circuit, 
Nos. 5411, 5412 


Taxpayers, husband and wife, conveyed half their respective interests 


in their wholly-owned partnership to separate trusts for the benefit of 
their minor daughters. Each of the taxpayers was named co-trustee 
together with the family lawyer, of the trust created by the other. 

It was held that the taxpayers were taxable on the trust incomes 
derived from the partnership business since they retained such economic 
control and benefit in the trusts as to make them taxable on the trust 
income under the Clifford rule. The taxpayers managed the business 
just as before. Neither services nor capital were contributed by the 
minor daughters. Nor did the co-trustee participate in the conduct of 
the business; his activities, purely perfunctory, were confined to the 
signing of checks and income tax returns. Moreover, the business was 
controlled by taxpayers by reason of trust provisions empowering the 
trustee to remove any ‘‘unworthy’’ beneficiary, and lend money to and 
invest in the partnership. 


Gift of Community Property 


Harper v. Commissioner, U. S. Tax Court, 6 T. C. No. 33 


With the oral agreement of the wife but without her written consent, 
husband in 1939 transferred by gifts in trust to himself as trustee for 
the benefit of their two minor children, certain community property 
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consisting of shares of corporate stock. It was held that throughout 
1940 the wife had the right to revoke the trusts and reinstate the trust 
property as part of the community property and that under section 166 
of the Internal Revenue Code the income from the trust property during 
that year was taxable to the husband and wife as community income. 

Under section 172 of the Civil Code of California, the husband has 
the management and control of the community personal property with 
the power of disposition, but he cannot make a gift of it or dispose of it 
without a valuable consideration except with the written consent of the 
wife. Where a gift is made without the written consent of the wife, 
she has the right to revoke it and reinstate the property as part of the 
community property, provided she exercises her right within the 
applicable period of limitations. 


Estate and Gift Taxes Accruing Subsequent to Distribution 


Robert L. Smith v. Commissioner, U. S. Tax Court, 6 T. C. No. 37 


Petitioners, executors and residuary legatees of their father’s estate, 
distributed to themselves as residuary legatees the assets of the estate 
on December 31, 1937, without settlement of certain gift and estate taxes 
due by the estate to the United States. Thereafter, petitioners paid these 
deficiencies, together with interest thereon. The sole issue is whether 
the petitioners are entitled to a deduction from their gross income for 
the amount of interest which accrued on the estate and gift tax 
deficiencies after distribution of the remaining assets of the estate to 
themselves. 

It was held that the interest on the deficiencies which accrued subse- 
. quent to the distribution of the assets to petitioners is deductible by 
them in computing their income taxes under section 23(b) of the Internal 
Revenue Code. Since the decision in Koppers Co., 3 T. C. 62, it has 
been uniformly held that interest accrued after the date of distribution 
and paid by the distributee comes within the scope of Section 23(b) as 
an allowable deduction. 





INVESTMENT AND FINANCE | 
Edited by OSCAR LASDON 


Interest Rates 


Is a change in credit policy 
in the offing? Maturing cer- 
tificates of indebtedness are being 
met out of the Treasury’s cash 
balances. This policy may result 
in a decline in member bank excess 
reserves and a tightening of the 
short-term money market. 

On April 1, $2 billion of matur- 
ing certificates were paid off and, 
inasmuch as a large volume of 
these certificates were held by the 
Reserve banks, member bank re- 
serves were reduced substantially. 

Obviously, any sustained de- 
cline in member bank reserves, 
or an increase in rising member 
bank borrowings, will contribute 
to a firming in short-term in- 
terest rates. This firming ten- 
dency would also be hastened by 
the elimination of the existing 
preferential rate of one-half of 
one per cent at which member 
institutions are permitted to bor- 
row on certain types of Treasury 
obligations (maturing within one 
year) at the Reserve banks. 

As one competent observer of 
the money market has pointed 
out, elimination of the preferen- 
tial rediscount rate would raise 
the cost of borrowing from the 
Federal Reserve to 1 per cent. 
Under such circumstances, com- 
mercial banks would probably be 
unwilling to purchase certificates 


of indebtedness at the present 
rate of seven-eighths of 1 per 
cent—particularly if a deficiency 
in their reserve position required 
them to borrow from the Reserve 
banks at a 1 per cent rate. 


As far as long-term rates are 
concerned, it is by no means 
certain that the developments 
outlined above would materially 
affect them within the near future. 
In fact, it is not impossible that 
long-term rates might show con- 
tinued ease at a time when 
short-term rates were tightening 
somewhat. If the Treasury, as 
is reported, has abandoned plans 
for long-term financing this fall, 
institutional demand for longer- 
term higher coupon issues could 
be reflected in a firm tone in 
these obligations—particularly if 
corporate new money issues 
are still absent. Furthermore, 
it should be recalled that the 
differential between long and 
short-term rates is still wide. 


Nationalization Of Banks 
“Control of banking, particu- 
larly as its functions relate 
to credit and currencies, the 
interest rate, inflation and defla- 
tion, has always been an objective 
of the socialistic program,” states 
the Spring issue of The Index, 
published by the New York Trust 
Company of New York. After 
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World War I, The Index observes, 
this objective was fully realized 
in communist Russia; the after- 
math of World War II has 
already initiated notable advances 
in Europe and elsewhere in the 
acquisition of central banks of 
issue and commercial banks by 
governments in many countries. 

Even the Bank of England, in 
private hands since 1694, and 
the Bank of France, established 
in 1800, have been forced to 
capitulate in the latest assault 
on the private enterprise system. 
Other private central banking 
systems have also fallen by the 
wayside. In its early stages, the 


drive for government ownership 
of banks is usually directed at 
the central banks, since these 
institutions have the power to 


issue currency and control credit. 
Subsequently, however, the move- 
ment is extended to commercial 
banks. 

In more and more countries, 
some or all of the commercial 
banks have now become govern- 
ment owned. The next few years, 
it is anticipated, will test the 
forms of economy and the banking 
systems of which three countries 
are exponents; free enterprise in 
the United States, socialism in 
Great Britain, and communism in 
Russia. 

Throughout the world, The 


Index remarks, banks are being . 


nationalized. In England, Russia, 
France, Canada, Australia, and 
many other countries, the govern- 
ments have acquired the central 
banking systems. In Russia and 
Czechoslovakia, all banks have 
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been nationalized; in France and 
New Zealand some of the large 
commercial banks, as well as the 
central banks, are being brought 
under government ownership and 
operation. 

Emphasized is the fact that 
bank nationalization is only the 
initial step toward the acquisition 
of other controls by governments. 
The first of these controls sought, 
it is pointed out, is that of the 
instruments of production, the 
control of the inherent collateral 
industries. For example, in Eng- 
land, transportation, power, min- 
ing and other basic industries 
and services are to be socialized. 
In Russia, of course, not only the 
basic industries but even the 
agricultural production facilities 
were confiscated by the Govern- 
ment. 

The ultimate objective of na- 
tionalization is political control. 
Once this has been obtained, the 
power of the government may be 
exercised without restraint, either 
through a dictator or political 
oligarchy. Thus, nationalization 
of banks is a serious threat to 
free men and free institutions. 

Chief claims to the economic 
benefits of bank nationalization 
are that it: 


1. Gives to the government 
control over the allocation of 
capital, both as to its employ- 
ment and as to_ individual 
firms. 


2. Transfers the control and 
creation of credit from private- 
ly owned banks to the govern- 
ment. 
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The contention is that these 
factors directly affect the level 
of production and employment 
and, therefore, the government 
should control banking. 

But mere availability of money, 
credit and capital, however, does 
not assure either production or 
employment, since these are in- 
fluenced by non-monetary as well 
as monetary factors. Further- 
more, spending and investment 
policies of businessmen and the 
general public also bear directly 
upon the volume of production 
and employment. Ample illustra- 
tion of the effect of these factors 
is furnished by this country’s 
experience during the 30s. It 
may be recalled that the money 
supply in this period was larger 
than ever before in our history 


and, while satisfactory borrowers 
could obtain ample funds at low 


interest rates, the volume of 
production remained below the 
level of the 20s. This experience 
indicates why more extensive 
controls are sought, and why 
nationalization programs may re- 
sult in a condition under which 
the government decrees the job 
at which each man must work and 
the amount he shall be paid. 
From another standpoint, na- 
tionalization of cemmercial banks 
would remove the element of 
competition which is of distinct 
advantage to the public, since 
private banks compete keenly for 
deposits and loans. Also to be 
considered is the fact that 
nationalization would tend to put 
the borrower completely in the 
hands of financial bureaucrats; 
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it would transform the banking 
system into a gigantic government 
monopoly open to manipulation 
for political expediency and sub- 
ject to political control. Under 
such an arrangement, obviously, 
it would be possible for the 
government to siphon off the 
resources of some areas for the 
benefit of others. 

With independence being taken 
away from central banks all over 
the world, The Index concludes, 
it is indeed a tribute to our 
banking system that efforts to 
bring the Federal Reserve under 
public ownership have made little 
headway. Undoubtedly, a prin- 
cipal reason is that the Reserve 
System has operated so success- 
fully in financing the Government 
during two great wars and a 
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world-wide depression. In addition, 
our present banking system, with 
its thousands of individual institu- 
tions, is peculiarly well adapted 
to our industrial and agricultural 
economy. 


Note should be taken of the 
fact that our system of bank- 
ing is being adapted constantly 
to changing conditions. In this 
connection, the recent institution 
of credit pools, to fill the gap 
between the large loans made 
by investment bankers and the 
small loans made by commercial 
bankers, shows an ability to meet 
the needs of the times. 


During World War II, when 
production became a matter of 
national life and death, our free 
enterprise system performed most 
successfully. Not only did it fill 
our own country’s needs, but it 
also supplied a part of the 
needs of the countries that are 
now exponents of communism and 
state socialism—needs which they 
could not fill themselves. 


Free enterprise built our pro- 
duction structure which made this 
performance possible, and _ the 
banks are an integral part of 
our free enterprise system. To 
put it more concretely, indepen- 
dent banks are essential to the 
free enterprise system, and the 
public has a very real stake in 
their preservation. 


Inflation Pressures 


Emil Schram, president of the 
New York Stock Exchange, 
observes that the impact of 
inflation pressures upon the stock 
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market has been the subject of 
much uninformed discussion. In 
the Exchange’s annual report for 
1945, he points to suggestions 
that the advance in security 
prices has been a primary cause 
of inflation. And the most un- 
fortunate effect of such sug- 
gestions, he notes, has been to 
confuse people as to the real 
underlying causes and, possibly, 
to postpone the application of 
realistic remedies. 

Solutions for the problems of 
inflation are to be found, declares 
Mr. Schram, not in interference 
with free markets but in intelli- 
gent measures applied in appro- 
priate directions; measures, to 
put it more clearly, which are 
designed to release our great 
productive capacities, to termin- 
ate our deficit financing through 
a balanced budget, and to estab- 
lish a sound national debt policy. 

The Exchange report calls 
attention to remarks of Chair- 
man Eccles of the Board of 
Governors of the Federal Reserve 
System who recently pointed out 
that “the primary source of the 
inflation danger which overhangs 
the domestic economy on all 
fronts is the vast accumulation 
of currency and bank deposits at 
the disposal of the public”; 
furthermore, that “so long as the 
public debt continues to be mone- 
tized through the purchase of 
Government securities by the 


banking system the supply of 
money will continue to increase, 
thus tending further to reduce the 
interest rate on savings and in- 
vestment junds.” 


BANKING INFORMATION 


In this department we present for the convenience of our 
subscribers a topical index to the current literature of banking— 
articles, books, pamphlets, speeches, etc. 


AGRICULTURAL CREDIT 
Articles 
AGRICULTURE AND INDUSTRY ARE 
INTERDEPENDENT. By I. W. Dug- 
gan. The Mid-Western Banker. March, 

1946. P. 12. 

FARM LOAN VOLUMES INCREASED 
BY LOCAL IMPROVEMENT PRO- 
GRAMS. By E. B. Carruth, Jr., C. L. 
Barry, E. A. Howell, L. J. Williams. 
Bankers Monthly. March, 1946. P. 138. 


FIND OUT WHAT FARMERS ARE 
DOING. By Van B. Hart. Banking. 
March, 1946. P. 49. 

HISTORY REPEATS WARNING OF 
FARM LAND BOOM. Banking. March, 
1946. P. 52. 


HOW ONE COUNTRY GREW MORE 
FOOD. By Harold Severson. Banking. 
April, 1946. P. 54. 

LOANS TO IMPROVE FARM BUILD- 
INGS. say Van B. Uart. Banking. 
April, 1946. P. 56. 

THE BANKER AND A MORE ABUN- 
DANT EARTH. By Louis Bromfield. 
Banking. April, 1946. P. 33. 

WHAT SOME VETERANS THINK 
ABOUT FARM LAND PRICES. By 
I. W. Duggan. The Great Lakes 
Banker. March, 1946. P. 8. 


AUDITING 
Articles 
BRANCH AUDITING. By Frank Neu- 


man. National Auditgram. March, 
1946. P. 26. 

SUGGESTIONS TO A BANK AUDITOR 
REGARDING INDUSTRIAL LOANS. 
By R. T. Willard. National Auditgram. 
March, 1946. P. 15. 


AUTO FINANCING 
Articles 
THE DEALER PLAN OF AUTO FIN- 
ANCING. By I. M. Barnett. The 


Burroughs Clearing House. March, 
1946. P. 18. 


BANK BUILDING 
Articles 
WE REMODELED FOR $9,000. Banking. 
March, 1946. P. 44. 


BANK CRIME 
Articles 
THE DEPOSIT SLIP TRICK. By Myron 
Stearns. Banking. March, 1946. P. 43. 
“THROW UP YOUR HANDS!” By C. 
A. Miller. Bankers Monthly. March, 
1946. P. 144. 


TOWN GUARD PROTECTION— 
1. HOW TO ORGANIZE IT. By R. 
C. Saunders. Bankers Monthly. March, 
1946. P. 182. 


BANK EARNINGS 
Articles 
HOW THE TREASURY’S FISCAL POL- 
ICY MAY AFFECT BANK EARN- 
INGS. By Aubrey G. Lanston. Mid- 
Continent Banker. March, 1946. P. 19. 
NEW GLASSES FOR EXAMINERS. By 
ag Nadler.. Banking, April, 1946. 
. 40. 


BANKING TRENDS 
Articles 
BANKING—POST WAR. By Robert D. 


Mathias. The Burroughs Clearing House. 
March, 1946. P. 13. 


TRENDS IN BANKING PRACTICES. 
By Frank C. Rathje. National Audit- 
gram. March, 1946. P. 5. 


BANK OPERATIONS 
Articles 

BANK STATEMENTS CAN BE INTER- 
ESTING AND UNDERSTANDABLE. 
Bankers Monthly. March, 1946. P. 128. 

BREAKING OLD TRADITIONS. By 
Alvin J. Vogel. National Auditgram. 
April, 1946. P. 82. 

FUNDAMENTAL RULES IN THE DE- 
SIGN OF FORMS. By Edward F. 
ec National Auditgram. April, 1946. 

. 29. 
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HOW WOULD BANK STOCKS: MEET 
INFLATION? By James W. Wooster, 
Jr. Banking. April, 1946. P. 47. 

IMPROVING SMALL BANK OPER- 
ATIONS. By Clarence W. Schafer. The 
—— Clearing House. March, 1946. 

a 

PURCHASING IN A BANK. By William 

J. Croughwell. National Auditgram. April, 
1946. P. 22. 

SIGNATURE VERIFICATION TIME 
SAVERS. By J. E. Moore. Banking. 
March, 1946. P. 78. 


COUNTRY BANKING 
Articles 
PROBLEMS OF A COUNTRY BANK. 
By Hubert P. Burdette. National Audit- 
gram. March, 1946. P. 20. 


CREDIT 
Articles 
ACCOUNTS RECEIVABLE YARD 
STICK. By William Hurtzman. Bank- 
ing. April, 1946. P. 84. 


DEFALCATIONS 
Articles 
PREVENTIONS THROUGH PRE- 
PAREDNESS. By John Edgar Hoover. 
National Auditgram. April, 1946. P. 5. 


ECONOMIC TRENDS 
Articles 
HAS FREE ENTERPRISE A FUTURE? 
By S. Guernsey Jones. National Audit- 
gram. March, 1946. P. 29. 


FEDERAL BUDGET 
Pamphlets 

THE FEDERAL BUDGET CAN BE 
BALANCED NOW. Tells where to find 
$11.8 billion of challengeable spending 
in the Federal Budget for 1947. Citi- 
zens National Committee, 2688 16th 
Street, N. W. Washington 9 D. C. 


FEDERAL DEBT 
Articles 

DEBT MANAGEMENT AND INTER- 
EST RATES. By J. H. Riddle. Bulletin 
of the Robert Morris Associates. March, 
1946. P. 347. 

FORECASTING ECONOMIC. WEATH- 
ER. By Dr. Marcus Nadler. Mountain 
States Banker. March, 1946. P. 7. 


FOREIGN BANKING 
Articles 
BANKING ON THE WHANGPOO, By 


Randall Gould. Banking. March, 1946. 
x. a. 
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FOREIGN TRADE 
Articles 

THE BRITISH LOAN. By Marriner S. 
Eccles. Federal Reserve Bulletin. 
March, 1946. P. 282. : 

THE FOREIGN LOAN POLICY OF 
THE UNITED STATES. Federal Re- 
serve Bulletin. March, 1946. P. 227. 

WORLD BANK AND FUND. By Her- 
bert Bratter. Banking. April, 1946. 


P. 88. 
INFLATION 
Articles 

SOME CURRENT ECONOMIC 
TRENDS. By Dr. William A. Irwin. 
The Mid-Western Banker. March, 1946. 
&: 47; 

INVESTMENTS 
Articles 

A POSTWAR PROGRAM FOR YOUR 
BANK’S GOVERNMENT BOND AC- 
COUNT. By Falkner C. Broach. Mid- 
Continent Banker. March, 1946. P. 15. 

EASE OF REFUNDING HIGH-INTER- 
EST BONDS INFLUENCES TOP 
MARKET PRICES. By Raymond Trig- 
ger. Mid-Continent Banker. March, 
1946. P. 17. 

INSTITUTIONAL BONDS OFFER 
MORE INCOME AND GREATER DI- 
VERSIFICATION FOR TRUSTS. By 
Miles Burgess. Mid-Continent Banker. 
March, 1946. P. 21. 

RISING BOND YIELDS FORESEEN. 
By Murray Shields. Trusts and Es- 
tates. March, 1946. P. 304. 

THE BIG BULL MARKET. (1929) By 
Paul Sann and Victor Riesel. Banking. 
April, 1946. P. 42. 

THE INVESTMENT MARKET. By H. 
Eugene Dickhuth. Banking. April, 
1946. P. 78. 


LOANS 
Articles 
FINANCING INVENTORY LOANS. By 
Robert L. Gordon. Mountain States 
Banker. March, 1946. P. 9. 
FINANCING WAR PRODUCTION AND 
CONTRACT TERMINATIONS UN- 
DER REGULATIONS V. Federal Re- 
serve Bulletin. March, 1946. P. 240. 
INSTALLMENT LOANS TO SMALL 
BUSINESS. By Carl A. Bimson. Bulle- 
tin of the Robert Morris Associates. 
March, 1946. P. 366. 


MORTGAGES 
Articles 
BANKER — BUILDER — MERCHANT 
TIE-UP. Banking. March, 1946. P. 64. 
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FINANCING THE POSTWAR HOME. 
By Raymond M. Foley. Mid-Continent 
Banker. March, 1946. P. 28. 


SAFETY STANDARDS FOR THE 
HOME. By Thomas Fansler. Savings 
and Loans News. February, 1946. 
P. 87. 


PAR CLEARANCE 
Articles 
WISCONSIN LOOKS FORWARD TO 
ONE HUNDRED PER CENT PAR 


CLEARANCE. Bankers Monthly. 
March, 1946. P. 125. 


PERSONNEL 
Articles 


A MANAGEMENT-STAFF COUNCIL. 
By Thomas L. Carroll. Banking. March, 
1946. P. 88. 


THE COMMERCE PLAN OF SELECT- 
ING AND SUPERVISING EMPLOY- 
EES. By J. Burl Morse. National 
Auditgram. April, 1946. P. 8. 


POST-WAR PROBLEMS 
Books 


MEN AT WORK. By Stuart Chase. New 
York: Harcourt, Brace and Company. 
1945. Pp. 164. $2. This is a book of 
concrete examples. Stuart Chase has 
reduced the fine talk about democracy 
in the machine age to a series of true 
stories in which we see men working 
to make themselves masters rather 
than slaves of machines. He shows us 
a ghost lumber town rebuilding itself 
for steady employment and full pro- 
duction—a _ realistic example for the 
conversion of hundreds of war boom 
towns. He describes training methods 
developed within industry that eliminate 
the old style foreman and _ introduce 
genuine democratic leadership on the 
assembly line. By these and other ex- 
amples, Stuart Chase demonstrates that 
technical progress can be allied with 
grass-roots democracy. It provides a 
vivid glimpse of some of the opportun- 
ities that lie before every industry and 
every community in the development 
of our national economy after the war. 


PUBLIC DEBT 
Pamphlets 


MANAGEMENT OF THE PUBLIC 
DEBT. By John T. Madden. Institute 
of International Finance, New York 
University, Washington Square, New 
York $, N. Y. 


PUBLIC RELATIONS 
Articles 

ARE PUBLIC RELATIONS WORTH 
THE EFFORT? By Dale Brown. 
Trusts and Estates. February, 1946. P. 
189. 

BANK MERCHANDISING FROM 
WITHIN. By Stephen F. Casko. Na- 
tional Auditgram. March, 1946. P. 11. 

BEST ANNUAL REPORT FOR “OUR 
COMPANY.” Trusts ad Estates. Feb- 
ruary, 1946. P. 159. 


GRAVY FOR THE BANK CUSTOMER. 
By J. Will Irwin and Bob Kirkpatrick, 
Banking. April, 1946. P. 48. 


Pamphlets 


MAKING PEOPLE LIKE YOUR BANK. 
New York: New York State Bankers 
Assn., 88 Liberty Street. 1945. Pp.47. 
80c. Eight chapters outline tested 
workable procedures that can be applied 
in day-to-day contacts with banking 
customers and the general public. Con- 
tains a 75-question “score yourself test” 
which gives bank officers a chance to 
check their own public relations pro- 
grams for scope and detail. 


RELIGION 
Books 


CAN THESE BONES LIVE? By Roger 
Babson and Dudley Zuver. New York: 
Harper & Bros. 1945. Pp. 264. $2.00. 
Has the church failed to live up to the 
responsibilities set for it by the teach- 
ings of Jesus? In this timely examina- 
tion and evaluation of religion and the 
church today, the authors present radi- 
cal but valid criticism of organized re- 
ligion. They attack every secularism of 
modern life, our concepts of business 
enterprise, political custom and_ the 
sovereign state. They feel that these 
secularisms are an outgrowth of the type 
of religion now being fostered by the 
churches. 


SAFE DEPOSIT 
Articles 
WHY BANKS SHOULD CARRY SAFE 
DEPOSITORY LIABILITY INSUR- 
ANCE. By Walter J. LeMunyon. Na- 
tional Auditgram. April, 1946. P. 18. 


SAVINGS 
Articles 
A’ PAYROLL SAVINGS ALLOTMENT 


PLAN. By A. W. Maischoss and J. G. 
Nassoy. Banking. March, 1946. P. 70. 


SAVING FOR THE FUTURE. By John 
L. Cooley. Banking. April, 1946. P. 69. 
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SAVINGS AND LOANS 
Articles 


THE INTEREST FACTOR. By Ray B. 
Westerfield. Savings and Loans News. 
February, 1946. P. 17. 


SERVICE CHARGES 
Articles 
A SERVICE CHARGE PLAN FOR 
COUNTRY BANKS. By George R. 
Amy. Banking. April, 1946. .P. 51. 


Pamphlets 


CHECKING ACCOUNT SERVICE 
CHARGES FOR COUNTRY BANKS. 
Country Bank Operations Commission, 
American Bankers Association, 12 East 
36th Street, New York 16 N. Y. 25c a 
copy. A method for determining service 
charges which combines a high degree 
of accuracy, simplicity and fairness to 
both the depositor and the bank. 


SMALL BUSINESS 
Reports 
ACCENT ON COMPETENCE. Covers 
banking activities devoted to the welfare 
of small business during the past two 
years. Small Business Credit Commis- 


sion, American Bankers Association, 12 
East 36th Street, New York 16, N. Y. 


SURPLUS PROPERTY 
Articles 
HOW BANKS CAN HELP CUSTOMERS 
PURCHASE SURPLUS PROPERTY. 
By Charles G. Alexander. Mid-Contin- 
ent Banker. March, 1946. P. 24. 


TAXATION 

Pamphlets 
DO WE REALIZE WHAT WE ARE DO- 
ING TO OUR DEMOCRACY? By 
Hatton W. Sumners. Reprint in full of 
a speech delivered before the annual con- 
ference of State Taxpayer Organizations, 
Wasington, D. C. Author is a Congress- 
man from Texas. Citizens National 
Committee, 2633 16th Street NW Wash- 
ington, 9 D. C. No charge for single 

copies. 


TERM LOANS 
Articles 


CRITICAL FACTORS IN PASSING ON 
TERM LOANS. By Marvin Bower. 


Bulletin of the Robert Morris Associ- 
ates. March, 1946. P. 360. 

TERM LOANS. By Francis H. Beam,. 
Bulletin of the Robert Morris Associates. 
February, 1946. P. 313. 


TRUST DEPARTMENT 
Articles 


A POLICY FOR COOPERATION BE- 
TWEEN LAWYERS AND TRUST 
INSTITUTIONS. By Walter E. Bruns. 
Trusts and Estates. March, 1946. 
P. 291. 

COMMON TRUST FUNDS GROWING 
UP. By Rodman Ward. Trusts and 
Estates. March, 1946. P. 301. 

GETTING THE TRUST MESSAGE 
ACROSS. By Marjorie S. Davis. Bank- 
ing. March, 1946. P. 42. 

OBJECTIONS TO PRUDENT INVES- 
TOR RULE. By Percy C. Madeira, Jr. 
gre and Estates. March, 1946. 
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VETERANS 
Articles 


BANKER’S OPPORTUNITY AND 
RESPONSIBILITY UNDER THE 
SERVICEMEN’S READJUSTMENT 
ACT. By Walter T. Robinson. Mid- 
Western Banker. February, 1946. P. 
a7. 

BETTER SERVICE FOR WAR VET- 
ERANS. By Chester R. Davis. Bur- 
roughs Clearing House. February, 1946. 
P. 20. 

FINANCIAL COUNSEL FOR VETER- 
ANS. By G. Gresham Griggs. Banking. 
March, 1946. P. 36. 

HOUSES FOR -VETERANS? Banking. 
March, 1946. P. 66. 

ON-THE-JOB TRAINING FOR VETER- 
ANS. By C. W. Grove. Savings and 
Loans News. February, 1946. P. 5. 

“ON-THE-JOB” TRAINING IS GIVING 
US TOP-FLIGHT, AMBITIOUS BANK 
PERSONNEL. By Lyall Barnhart. 
Mid-Continent Banker. March, 1946. 
P. 28. 

QUESTIONS AND ANSWERS ABOUT 
“ON-THE-JOB” TRAINING. By Rob- 
ert L. Schutt. Mid-Continent Banker. 
March, 1946. P. 22. 








sitenditineenieemmeemeeandiaihtnid ie 


America has much fo be thankful for. 

Abroad we have overcome enemies whose 
strength not long ago sent a shudder of fear 
throughout the world. 

At home we have checked an enemy that would 
have impaired our economy and our American 
way of life. That enemy was inflation—runaway 
prices. 

The credit for this achievement, like the credit 
for military victory, belongs to the people. . 

You—the individual American citizen—have 
kept our econom oneness the face of the great- 
est inflationary t t this nation ever faced. 

You did it by simple, everyday acts of good 
citizenship. 

You put, on the average, nearly one-fourth of 
your income into War Bonds and other savings. 
‘The 85,000,000 owners of War Bonds not only 
helped pay the costs of war, but also contributed 
greatly to a stable, prosperous postwar nation. 

You, the individual American citizen, also 
helped by cooperation with rationing, price and 
wage controls, by exercising restraint in your 
buying and by accepting high wartime taxes. 

All those things relieved the pressure on prices. 


THE TASK AHEAD 
We now set our faces toward this future: a pros- 
perous, stable postwar America—an America 
with jobs and an opportunity for all. 
To achieve this we must steer a firm course 


‘Message 
to 


Americans 


from 
The Secretary of the Treasury 





between an igfationany gee rise such as followed 
World War I and a deflation that might mean 
prolonged unemployment. Prices rose more 
sharply after the last war than they did during 
the conflict and paved the way for the depression 
that followed—a depression which meant unem- 
loyment, business failures and farm foreclosures 
‘or many. 
Today you can help steer our course toward a 
prosperous America: 


—by buying all the Victory Bonds you can 
afford and by holding on to the War Bonds you 
now have 
—by cooperating with such price, rationing 
and other controls as may be necessary for a 
while longer 
—by continuing to exercise patience and good 
sense with high faith in our future. 
The challenge to America of switching from war 
to peace with a minimum of clashing gears is a 
big one. 
But it is a small one compared to the tasks 
this nation has accomplished since Sunday, 
December 7, 1941. 


Secretary of the Treasury 
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Gown tus BE your House 7 


Now that the war’s over and a lot more ci- 
vilian goods are on the market, it’s a big 
temptation to spend just about all you make, 
and not put anything aside. 


But to fail for that temptation is plenty 
dangerous. It’s like trying to live in the 
house above—a house that might come tum- 
bling down about your ears at the first little 
blow of hard luck. 


Right now the best possible way to keep 


your finances in sound shape is to save regu- 
larly —by buying U.S. Savings Bonds through 
the Payroll Plan. 


These Bonds are exactly like War Bonds. 
Millions of Americans have found them the 
safest, easiest, surest way to save. The 
U.S. A. protects every dollar you invest — 
and Uncle Sam gives you his personal guar- 
antee that, in just ten years, you’ll get four 
dollars back for every three you put in! 


SAVE THE EASY WAY...BUY YOUR BONDS THROUGH PAYROLL SAVINGS 
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This is an official U. S. Treasury advertisement—prepared under auspices of Treasury Department 
and Advertising Council. 





